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I I J 5 TR i\ C T 
The starting point of this thesis WdS the debate in the 
G e n era 1 ,;\ sse In b 1 Y 0 f the C h u r c h 0 f S c 0 tl C'l n d 0 f 1 ':I 74 W hi c h 
marked the culmin 2 tion of ~ six ye a r a s sessment o f the 
pl a ce o f the westminster Confession of F~ith in the Churc h . 
The presbyteries a nd kirk sessions of t he Church h8d indi cAted 
their overwhelming appro val of the proposed c hanges, bu t in 
the end the Ge neral Assembly voted for the status cuo. 
L! hat s t r u c k me, a son e w'l 0 was pre sen t, w P. S t hat mAn y 0 f 
the issues raised in the debate were not doctrin =l, but 
legal. 
It would have been temptin g to d i s miss this R S C'l n ex amole 
of legalist obstructionism, but my interest W8S aroused, 
and I decided to investiga te for myself the back g rounc to 
some of the things being said, and in pa rticul a r to explor e 
the place of creeds a nd confessions within the Church o f 
Scotland, an d to study the tensions created by their hybri d 
nature as doctrinC'l1 state~ents and constitutional documents. 
The question of a Church's rel a tionship to its do c trina l 
standa rds is an importa nt one in the field of Pr a ctic a l 
Theolo gy. This thesis sets the current debate wi t hin 
the Church of Sco t lnnd aga inst its hi storica l back q round, 
thus enabling us to see th a t de bate a s the l Atest develop me n t 
in the Church's ch a nging a ttitude tow a rds Con f essions o f 
Fa ith in general a nd the Westminster Con f ession of Fa ith 
in particuliH. The Conf e ssion ha s served now A S help, 
now ash i n d ra n c e; no IJ a s g u ide, now '" S sou r ce o f con f u s i on; 
now as theologica l s t a tement, now a s constitution C'l l d ocum e n t. 
The whole question of the rel a tions h ip between l a w a nd 
doctrine in the Church i s a large one. In this thesis I 
have made a speci a l study of one contemporary a nd impor ta nt 
a spect of the question by consi derin g i t wi th pRrticular 
referenc e to Con f essions o f Fa ith. The va riety o f fun ct ion s 
which the Churc h exp e c ts i t s Confession to serve f :'3 i s es 
In a ny i n 1. e re s tin €J Cl u 8 S t i. 0 n s f 0 r t h 8 0 lo g i ;:: n S 2 n d for 1 ." \..1 Y e r s . 
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CHOOTE R 1 
Introduction 
The germ of this study was planted in my mind in the 
course of the 1974 General Assembly, to which 1 was a 
commissioner. It hapoened durin g the consideration of 
one of the most imoortant doctrinal issues to face the 
Church of Scotland in recent years, namely the status of 
the Westminster Confession of Faith. Suddenly we weren't 
talking about doctrine. We were talking about law. 
Early in the debate an exchange took Glace between two 
eminent lawyers who were in the Assembly that year, 
Professor Francis Lyall, of the chair of Public Law at 
Aberdeen University and C Kemp Davidson, the Procurator 
of the church. The issue between them was not doctrinal, 
but legal. 
The prooosal, which had received the requisite oresbytery 
support, was to remove the Westminster Confession of Faith 
from its position as the church's subordinate standard and 
olace it along with the Scots Confession, Apostle's Creed 
and Nicene Creed as a historic statement of the faith. 
At the same time a new statement of the faith was being 
offered in 8n attemot to define 'the fundamental doctrine s 
of the faith' with regard to which the liberty of ooinion 
clause would not aoply 
Professor Lyall said: 'I am not convinced of the legality 
of what is orooosed to be done. Against the ooinion of 
the former Procurator there lies that obtained by the 
National Church Association. My own investigation ••. 
leaves me unhaopy. I doubt if the church's constitution 
allows it to deoart from subordinate standards. We 
are not declaring the sense in which we understand our 
subordinate standard exceot by an abuse of words, or 
framing or adooting standards, which is what article V 
talks/ 
talks about. We are declaring that our subordinate 
standard is no longer a subordinate standard. There are 
also problems in construing the 1921 act. And I must 
point out that, if the proposals are unconstitutional 
there arised the oossibility that dissentients might 
claim the orooerty of the church under the reasoning of 
the Free Church case. I do not say they would succeed, 
2. 
moderator, but I do not want the ouestion of civil and 
church courts re-ooened, and that is what might haooen'. (1) 
The matter had come before the General Assembly of 1974 
as a result of the 1968 Assembly's decision to remit the 
whole question of the status of the Westminster Confession 
to the Panel on Dcotrine. As indicated above the Panel's 
response had been to suggest that the church depart 
altogether from the conceot of a subordinate standard and 
agree instead to a statement of the fundamental doctrines 
of the faith. Then, as in the 1974 debate, it wasn't 
just a matter of doctrine for the ministers and theologians 
to cClsider. Legal questions also arose and so the Panel 
on Doctrine sought the Doinion of the Procurator, W R Grieve, 
on three questions, namely: 'is it within the Dower of the 
General Assembly of the Church of Scotland -
(1) to delete reference to the Westminster Confession of 
Faith as the orincipal subordinate standard of the Church 
of Scotland in Article 11, and substitute therefor the 
third oaragraoh of the suggested new Preamble for use at 
Ordination and Induction which is set out on page 210 of 
the 1969 volume of reoorts to the General Assebmly? 
(2) to delete reference to 'subordinate stnndards' in 
Article V? 
(3) to approve of a new Preamble as set out on the said 
cage of the Reoorts referred to in (1) supra?(2) 
The Procurator's Ooinion(3) was/ 
7 
~. 
was to the effect that it was within the General Assembly's 
power so to act. However, a legal opinion secured by the 
National Church Association declared the Panel's orooosal 
to be 'contrary to Law'. In particular it was held to 
be in breach of the Confession of Faith Ratification Act, 
1690; The protestant Religion and Presbyterian Church 
Act, 1706; the Union with England Act, 1707 and the Church 
of Scotland Act, 1921 and the Declaratory Articles 
schedule thereto.(4) 
It was against this background of conflicting legal 
ooinion (quite apart from doctrinal considerations) that 
Procurator Grieve's successor, C Kemp Davidson, reolied 
to Professor Lyall in the 1974 debate. Kemo Davidson 
said: 'The ooint which is under discussion at the moment 
is the auestion of whether the church can deoart from what 
is described as subordinate standards.' After quoting 
from the ooinion of his predecessor he continued: 'In 
my opinion there is nothing in the articles which enjoins 
the church for all time to subscribe to and recognise 
subordinate standards as such, and therefore nothing 
sacrosanct about the use of the phrase subordinate sta ndards.' 
He goes on to note the contrary ooinion given by senior 
counsel to the National Church Association and asks 'why 
is it that the lawyers are at loggerheads about a matter 
of such fundamental imoortance. In order to get an 
answer to that question (he continues) it would be necessary 
to examine the events which led up to the passing of the 
act in 1921, and those who are familiar with that history 
will know that that Act is a compromise document. It 
does not represent the original intention of its architect, 
Dr John White, whose intention quite olainly was that any 
law setting out the position of the church should give it 
the widest scope for further amendment. He was unable to 
achieve that result because in certain quarters of the 
church it was strongly urged that it was essential to 
avoid heterodoxy that there should be certain fundamental 
statements/ 
statements contained in the act. 
Article 1. 
These are found in 
4. 
'The result of this, Moderator, in my respectful opinion, 
is that the meaning of the 1921 articles is extremely 
elusive and I do not think that any l8wyer honestly applying 
himself to this task could stand before this Assembly and 
say 'I guarantee that my interpretation of any particular 
point is right', and with reference which has just been 
made to the unhappy events at the beginning of the century 
(The Free Church Case) may I just remind the General Assembly 
that it was the scoffers who, in their wisdom, in the 
majority opinion of the House of Lords were found to be 
wrong. 
'I wish, Moderator, that I could be more helpful than 
that: all I can say is that I cannot guarantee that if 
the motion is passed tonight, the church will be safe from 
action in the civil courts based upon the type of argument 
-which was pressed in the Free Church case eventually to 
success. I would personally tend to discount the prospect 
of such actions succeeding, but I cannot say that they 
would have no chance at all.,(5) 
The outcome of the debate in the '974 Assembly was that a 
motion to maintain the status quo, proposed by Dr Andrew 
Herron and seconded by Dr Duncan Shaw was carried. Dr 
Shaw, in his speech described Procurator Grieve's opinion 
as 'unwise' in light of Acts of the General Assembly of 
1700 and 1703. This despite the fact that a majority 
of presbyteries in the 1970s had shown themselves in 
favour of the prooosed changes on doctrinal grounds. (6) 
In the course of this study of the olace and function of 
law within the Church of Scotland we shall look more fully 
at the question of the Westminster Confession of Faith. 
I mention it here for two reasons. Firstly, as I have 
said, it was attendance at the 1974 debate on the 
Confession/ 
Confession which implanted in my mind the seed which has 
germinated over the past nine years into this piece of 
work. Secondly, it provides a classic and contemporary 
illustration of one of the basic questions which I wish 
to explore, namely the relationship between doctrine and 
law. How does it come about that issues of theological 
expression should be discussed on the basis of legal 
s. 
competence? And how true, for example, are the allegations 
made in the same General Assembly by Professor T F Torrance 
when, a few days after the Westminster Confession debate he 
made the following speech on the Committee of Forty report: 
'Fathers and brethren, we have heard this week that many 
people in this church are still working with eighteenth 
century notions of church law and that ideas of what the 
law is like, and how it is related to the structure of life, 
how it is related to the church, how it is related to the 
spiritual order and to the community are totally obsolete, 
and I wish to suggest a thorough investigation of what the 
law is, and how it affects the very questions that the 
committee speaks about.. An investigation of this could 
have the profoundest effect upon the whole nature and 
structure of the Church of Scotland, and open it uo in an 
entirely new and dynamic way for the propagation of the 
Gospel •••••.• 
'Take for example the relation of law to doctrine. Here 
we have precisely the kind of tie up which has created in 
century after century dissension in the Presbyterian church 
so that we are known allover the world as that church which 
is most liable to disruption and division, even though we 
find ways from time to time of patching up our divisions. 
I would hold that there is an inherent problem here in the 
relation of doctrine to law and in the way in which we are 
commissioned. 
'Let me give an indication. Last century the Church of 
Scotland threw out one of the most godly men, John Macleod 
Campbell, on the arguments of the Presbytery of Dumfries (sic) 
which/ 
6. 
which were to this effect: 'we do not', they said, 'accuse 
him on the grounds of Holy Scrioture' - they had no grounds-
'we do so on the grounds of the Westminster Confession, 
because the Westminster Confession secures to us our 
emoluments'. Now there you see how the church law bound 
uo with the ~estminster Confession is tied uo with the 
financial conditions and property conditions, and that 
affects the whole asoect of gospel and I believe - and 
this was raised by Professor Lyall on Tuesday,' and this 
is something that has to be looked at radically by 
theologians and lawyers - that we have to find a way of 
reconstructing church law until the church can breathe 
the evangelical air again in such a way that law is in 
the service of the gospel and the gospel is not in the 
service of the law. Here there is a basic ooint: what 
is law, what kind of law, what kind of institution 
apoxopriate to the church as a living body of Christ? 
As far as I can see the law of the Church of Scotland is 
a law by precedent, and this means the older the 
Presbyterian church gets the more legalistic it becomes, 
and as we saw the other night, we have become so entangled 
in our history that we are unable to extricate ourselves 
from the strait-jacket of the past. Therefore we require 
this question to be asked in order to ooen uo the structure 
and let in the Holy Ghost'. (7) 
The procurator felt Professor Torrance was exaggerating 
and reolied to the following effect: ' Moderator, I feel 
I am bound to offer some reoly to Professor Torrance 
because as you will see I am the main aunt Sally for his 
shots. Behind the eighteenth century facade be assured 
there lurks a twentieth century man ••••• If I am not 
mistaken the message which I got was that the church courts 
are run by a number of lawyers who will imoede any progress, 
and that unless something very drastic is done to break 
out we will find ourselves in the position where we ere 
Wholly atrophied •••• I suggest that it should not be a 
matter/ 
7. 
matter of great concern to explore the legal aspects of 
this matter. In my opinion the laws of the church do 
not act as a ball and chain. I gave an ooinion with 
responsibility the other night to the effect that there 
were certain risks in an imoortant course of action which 
the church was then minded to take, but the Assembly will 
recall that I tended to discount ~hose risks. In my 
opinion the law of the church as set out in its statutes 
of 1921 gave an enormous freedom of action to , the 
church •••••••• 
My suggestion in relation to this matter is that the church 
should not become obsessed with the view that they are 
being held back by ancient laws. One suggestion I would 
make is that we should consider these things more often. 
I think one of the difficulties which arises in the Assembly 
is that we meet once a year for nine days, whereas if the 
courts were sitting all the time the law would move forward 
more quickly. But subject to that qualification I suggest 
that the General Assembly does not need to be stirred on 
that score. ' (8) 
Who then is right - T r Torrance or C Kemp Davidson - the 
theologian or the lawyer? Is it the case, as many would 
allege, that the organisation of the Church of Scotland 
is such that law controls and confines the expression of 
the Gospel? Or was Kemp Davidson correct when he said 
in his lecture 'Law and Gospel' given in BBC Television's 
'Spirit of Scotland' series in the autumn of 1979: 'I 
suggest that the attack on law and legalism is overstated, 
and that in one basic respect it is misconceived. The 
basic misconception of some of the critics is their 
failure to recognise that if you don't have any law you 
won't have any order. From the outset Christianity has 
prized unity. In 325 AD the Council of Nicaea decreed 
that in its territorial divisions and in its hierarchy 
the Church should model itself as closely as may ,be on 
the civil organisation of the Roman Empire. 
diocesan/ 
Hence the 
8. 
diocesan structur e of bishoos, arch-bishoos, metropolitans, 
and, at the too of the pyramid, a supreme bishpp. The 
result is an elaborate unitary structure. The Presbyterians 
have a tradition of Courts. The tradition claims a link 
with the great Council of the Jews which was comoosed of 
the chief priests, scribes and elders or presbyters. 
Every congregation had its body of ruling presbyters. 
' Although these two systems have different origins they 
have at least one vital link in common. That is a deep 
commitment to unity. The Church i s One, Holy, Catholic 
and Apostolic. Because of that, schism and disruption 
are heinous sins. The text lYe are all one in Christ' 
was not seen as a vague and bland formula helping to 
bridge dissent. It was a statement which had to be 
reflected in concrete terms. There had to be 8 unified 
organisation which could be seen on the ground. For that 
to happen you need a written constitution. And if you 
have a written constitution it has to be interoreted. 
Concede that much - then you have let the lawyers in. ,(9) 
The basic question is not really whether or not we have 
law within the church but one of the use we make of law -
to impede or to enable. The ideal relationship between 
Gosoel and Law will always be that the Gosoel will tell 
us what should be done and the Law will show us how it i s 
to be done. But we do not live in an ideal world and in 
so far as the church cannot always agree on what the Gosoel 
demands in a oarticular situation, e.g. whether to retain 
or dissolve a vacant congregation, it is hardly surprising 
that there should be further disagreement on matters of 
law, practice and procedure. Are we unfair in seeing the 
lawyers as aunt sallies for our shots and scapegoats for 
our frustration when the vision tarries; or are they 
in fact impeding the implementation of the vision? To 
some, for example, the 1974 debate and decision on the 
westminster Confession of Faith was a classic illustration 
of legal arguments being deployed to confuse, frighten and 
delay/ 
9. 
delay, with the lawyers at loggerheads and talk of another 
disruption. But the successful motion was argued on the 
time honoured ecclesiastical ground that the time was not 
riDe. PerhaDs the fruit wasn't ripe either for Dr Andrew 
Herron in his speech moving the successful motion in favour 
of the status quo used the homely analogy that 'any housewife 
will tell you that to pour the jam before it has boiled long 
enough can lead only to sticky disaster.' Depending on 
one's point of view what happened in 1974 was either 
theological hesitation or legal obstructionism. For some 
the vision was tarrying; for others its implementation was 
being delayed. Either way the whole proceeding highlights 
the vital question of the inter-relationship between doctrine 
and law and raises far reaching questions about the Dlace and 
function of law within the Church. 
Footnotes - Chapter 1 - Introduction 
(1) Minutes, General Assembly, 1974, 0183 ff 
(2) - Reports, General Assembly, 1970, p0180-18 2 
(3) Do.cit. 
(4) See Appendix 5, 00349-351 
(5) Minutes, General Assembly, 1974, p183 ff 
See Chaoter 17 below for a consideration . of 
the Free Church case 
(6) Minutes, General Assembly 1974, p183 ff 
(7) Do.cit. 
(8) Dp.cit. 
(9) C Kemp Davidson, 'Law and Gosoel', 1979. 
Transcriot of aBC Lectures, 09 
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CH APTE? 2 
Early Creeds 
We are exoloring the relationshio between law and doctrine 
in so far as this issue is highlighted when~ver ouestions 
of creed revision are raised. We have seen how legal 
arguments were deployed against the most recent attemot of 
the Church of Scotland to adjust its doctrinal standards 
in relation to the Westminster Confession of Faith, but as 
we shall see such arguments were by no means new in 
Scotland. 
However, before taking uo the question with regard to post 
reformation Scotland it will be helpful to look briefly at 
the development and use of creeds within the early Church, 
for ooints which are apparent in that development have 
recurred again and again whenever the questions of creeds 
and confessions has arisen in Scottish Church history. 
In the opening sentence of his 'Early Christian Creeds' 
J N 0 Kelly defines a creed as a fixed formula summarising 
the essential articles of (Christian) religion and enjoying 
the sanction of ecclestiastical authority.,(1) Now there 
are two ooints here. Firstly there is the summary of 
essential articles of faith - what we might call the 
manifesto asoect of creeds. Then, secondly, there is the 
ecclesiastical authority asoect - what we might appropriately 
call, for reasons which will become apparent the 'test' 
asoect. Yet a third asoect of creed development is 
indicated by Kelly when he talks of credal formulae 'giving 
concrete exoression, along lines determined by the needs of 
the moment, to the cardinal doctrines of Christian belief'. 
(2) All three asoects of creed develooment will be seen to 
apply as much to oost reformation Scotland as to the early 
church. Fixed formulas summarising the essential articles 
of the faith serve a role which is declaratory of the faith. 
They reflect the temoer, the controversies and the needs of 
the/ 
12. 
the age in which they were framed, and they serve the Church 
by oroviding standards or tests of orthodoxy. 
In the early church, as later in the Reformation period, there 
were many statements of faith drawn up in particular places 
at particular times to meet particular needs. Kelly tells 
us that orior to the beginning of the fourth century all 
creeds and summaries were local in character (3) and 
J Stevenson in ' A New Eusebius' and 'Creeds Councils and 
Controversies' provides extracts from literally hundreds 
of early church documents, many of them coming within Kelly's 
definition of a creed. However, the two which clearly stand 
out and which were giver; particular prominence in reformation 
Scotland, and indeed in the whole reformation movement are 
the two so-called catholic or ecumenical creeds - the 
Apostles'and Nicene.(4) The Apostles' Creed was not written 
by the apostles but it is an early formula of 'the faith 
which was once 'for all delivered to the saints,.(5) In 
its earliest form it was the baptismal affirmation of faith 
of the church in Rome,taking the form of questions and 
answer. Not until the third century was it spoken as a 
continuous text by the baptismal candidate.(6) It was 
formally delivered to the catachumen by the bishop and 
Committed to memory. It was not written down, in order to 
preserve it as a kind of secret pass-word at a time when 
many Jews were going around pretending to be aoostles of 
Christ, and it was conseouently important to have some token 
by which the preacher who was armed with the authentic 
apostolic doctrine might be recognised.(?) The old Greek 
name for the Apostles' Creed - symbolum - indeed expresses 
this idea. When two oeople made a bargain they would break 
a coin in two and each would keep half. The word 'symbolum' 
was used for the pieces of the coin. To show that you were 
oar~y to the bargain you oroduced your 'symbolum'. To show 
that you were a Christian you said the Creed. 
Already it is apparent that the purpose of a creed was more 
than to serve as a declaration of faith. 
off 
The whole concept 
13. 
of the symbolum as a pas s word leads beyond the stage of 
personal affirmation of faith to the point where some 
demand for credentials and authenticity is being made. 
The Apostles' Creed, as we have seen, develooed out of 
the catechetical situation. 'It is indisputable', said 
Hans Lietzmann, 'that the root of all creeds is the formula 
of belief pronounced by the baotisand, or pronounced in his 
hearing and assented to by him, before his baptism'. (8) 
But other factors also entered into the situation -
particularly the develooment of Gnosticism, Arianism and 
other heresies, giving rise to the need not only to declare 
the faith once for all delivered to the saints, but to 
protect and safeguard it. This need, the beginnings of 
which can be detected in the use of the creed as a password 
was carried a decisive stage further at the beginning of 
the fourth century with the deliberate framing of creeds by 
ecclesiastical councils. Up until this point creeds had 
been local in character, and gradually out of these local 
creeds, oarticularly that used at Rome there evolved a 
generally agreed form of exoression resulting in the 
qpostles' Creed more or less as we know it today. But 
the essential point was that the process was one of gradual 
development. Now, however, at the beginning of the fourth 
century credal statements were deliberately framed with 
the specific purpose not of declaring faith but of 
expressing orthodoxy. This step, described by Kelly as 
new and drastic(9) was first taken at the council of 
Nicaea. 'The creed of Nicaea', he says, was the first 
formula to be published by an ecumenical synod: consequently 
it was the first which could claim universal authority in 
a legal sense,.(10) We might also note, with particular 
reference to the subject of this study, the use of the 
Word 'legal'. If Kelly's claim is correct and there is 
no reason to doubt it then as early as Nicaea we have the 
same backing up of doctrinal standards with legal authority 
as oresently tie the Church of Scotland to the Westminster 
Confession of Faith, embedded as that document is in 
Acts/ 
Acts of Parliament.(11) We shall look at this in due 
course but it seems worthwhile to draw the parallel at 
this point. 
14. 
It was not the intention that the new creeds of which the 
Nicene, revised in 381 at Constantinoole,is the one which 
is most commonly used today should replace the older creeds 
of which the Apostles' Creed is the definitive survivor. 
The function of the two were recognised as being different. 
Thus C H Turner says 'the old creeds were creeds for 
catachumens, the new creed was a creed for bishoos'. (12) 
The new creed was 'devised as a touchstone by which the 
doctrines of Church teachers and leaders might be certified 
as correct,.(13) The earlier baotismal confessions, it 
is true, had been used as tests of orthodoxy. The very 
name 'symbolum' could be held to imoly that. But they 
had not been framed with that purpose in view. By contrast 
the new creed of Nicaea was composed with precisely this 
ourpose in view. Preaching before the General Assembly 
of the Church of Scotland in 1981 Orthodox Archbishop 
Methodias of Thyateira and Great Britain said: 'The First 
Council of Nicaea established the ecclesiastical princiole 
that the Church was in need of Creeds of Catholic authority 
and universal acceotance. In this way the Creed of the 
Ecumenical Councils came to be the test of Orthodoxy'. (14) 
While, as we have said, this was a foreseeable develooment 
and indeed the earlier baotismal confessions, as the name 
symbolum implies had been used for this puroose, one 
particular anticipation of the Nicaean idea of creeds as 
tests of orthodoxy is worth noting. This concerns a 
gathering of six bishops at hntioch in 268 to deal with the 
case of Paul of Samosata, bishop of Antioch whose teaching 
was considered to be unorthodox. The nature of that 
teaching does not concern us but the bishops' way of 
dealing with it does. They drafted a statement of faith 
which they claimed represented 'the faith handed down from 
the beginning and oreserved in the holy Catholic Church 
from/ 
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from the blessed Aoostles' times'. Anyone who disagreed 
with this they held to be 'outside the ecclesiastical 
rule'. This 'setting forth of the faith' (ekthesis tes 
pisteos) they subscribed and asked Paul of Samosata whether 
he could subscribe it with them. In noting this Kelly 
observes that 'the ideas of a formula drawn uo by bishops 
in synod, of the invocation of the support of the Church 
universal, and of the summoning of susoected persons to 
affix their signatures were all present in their action'. 
He continues, 'we are justified in regarding it as a kind 
of rehearsal or anticipation of what was shortly to become 
the routine procedure of the Church in matters of theological 
dispute,.(15) Again, anticipating what we shall be looking 
at in due course, we might note that similar orocedures were 
to be followed in the theological controversies of post 
reformation Scotland. It's a long way in distance from 
AntiOch to Oalkeith and a long way in time from 268 to 
1871, but when in that year the Synod of the United 
Presbyterian Church sought to calm the situ8tion created 
by the arraignment of Rev Fergus Ferguson on a charge of 
heresy, the method used was to induce Ferguson to sign four 
orooositions puroorting to reo resent 2 distillation of 
orthodox doctrine, at least as agreed by a four man 
committee of the United Presbyterian Synod.(16) Similar 
methods were used a few years later in the celebrated 
Robertson Smith case in the Free Church. When this 
professor of Old Testament 2t Aberdeen was susoected of 
heresy and was certainly unsettling the minds of those 
nurtured on a ore-critical view of the bible Princioal 
Rainy in the attempt to mediate even went the length of 
drafting a letter,not strictly for Robertson Smith to 
subscribe but as a draft of a letter such as it might be 
helpful for Robertson Smith to oen and sign. Rainy's 
draft included such statements of orthodoxy as 'I receive 
the Scriptures of the Old and New Testaments as given by 
inspiration of God to be the rule of faith and life'. (17) 
For the record Ferguson signed - though later publicly 
deplored/ 
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deplored the pressure to which he was subjected and plainly 
reproached himself(18) while Paul of Samosata and Robertson 
Smith would not subscribe as required. But the main point 
of making this leaD in time and anticipating something of 
what is to come is simply to note the similarity of methods 
used in third century Asia Minor and nineteenth century 
Scotland. Moreover, from the point of view of this study 
it is already becoming clear that once doctrinal formulations 
have passed from declaratory statements to the. stage where 
they are tests of orthodoxy then, as the Americans say, we 
are in a different ball-game. In particular a whole legal 
apparatus of subscription, prosecution, defence and trial 
has entered. We are dealing not simoly with doctrine but 
with doctrine and law; not merely with faith but with 
faith and order. To quote again from Archbishop Methodias' 
sermon: 'The Ecumenical Councils challenge was on both 
fronts, that of apostolic faith and also that of apostolic 
order'. (19) 
We have noted that the early creeds served various functions -
oersonal declarations of faith, coroorate manifestos of the 
church at a particular time and place and finally as tests 
of orthodoxy. There is one other imoortant role played 
by the creeds which has avery oarticular bearing on the 
leg a l aspect with which we are concerned and that is in 
so far as they are held to safeguard and continue the 
Church's very identity. Again this use of credal 
formulations is to be found both in the early and the 
reformed church. Quoting once more from Archbishop 
Methodias' 1981 General Assembly sermon: 'the ancient 
Church of the Holy Fathers established the conciliar 
procedure and decided that only through ecumenical councils 
by means of which the whole Church is represented, decisions 
in the Holy Spirit binding upon all Christians may be made. 
In this way, he continues, 'the Church was led to secure 
her identity with the Church which Christ had founded'. (20) 
The ancient legend attributing the composition of the 
Apostles' Creed to the apostles themselves on the day of 
Pentecost,/ 
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Pentecost, each contributing a ohrase beginning with Peter 
and ending with Matthias is no more than a legend, but it 
does illustrate the later Church's concern to be identified 
with the church of the aoostles. The adherence by the 
Reformers to the ancient creeds was likewise essential 
if their claim to be not a new church but the church 
reformed but in continuing identification with the ancient 
church was to have any credibility. Brunner talks of the 
Apostles' Creed as 'the common creed of the Christian 
churches,.(21) Certainly it has an imoortant role in 
any question of church unity, for identification with it 
is identification with the church and fdith of the apostles. 
This same ouestion of identity is one which was to rise 
again and again in post reformation Scotland and to be 
the centre of much legal discussion. The various 
secessions of the eighteenth century were brought about 
by men determined to adhere to original principles, thereby 
maintaining an identity which they felt others had abandoned. 
They were seceders rather than dissenters because they saw 
themselves not as disagreeing with false doctrine but as 
separating themselves from unfaithful men. Similarly and 
most spectacularly when a small remnant of the Free Church 
refused to participate in the Union with the United 
Oresbyterian Church of 1900 they held that they, rather 
than the majority remained identified with the oosition 
adooted in 1843, and the House of Lords in 1904 upheld 
that claim, awarding to them, handful though they were 
the whole property and funds of the Church. ~e shall 
look at these questions in greater detail in due course 
but again it is helpful to bring together two such 
different ages and situations and yet detect common features 
within them. The step from using creeds to define 
identifiable positions to holding property on the basis 
of adherence to those positions is a small one, but once 
taken doctrinal issues have become legal ones. That such 
issues are complex is very aoparent from the following 
fundamental question raised by Taylor Innes in 'The Law 
off 
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of Creeds in Scotland'. Innes asks: 'How far, at 
common law, can (churches) deviate from their present 
customs and ordinances, discipline and worship - how far, 
in oarticular, can they vary their creed?' He goes on: 
'The question comes UP when civil rights are involved; and 
the tenures of churches and the execution of trusts make it 
necessary for law to give an answer. The rule of law is 
that the property shall follow the orinciples to which it 
is devoted, and the court will prevent its be~ng diverted, 
but what if one of these principles be that the Church 
shall have a right to change its constitution or improve 
its creed?,~22) This last point was of course a fundamental 
principle of the Free Church, of which Taylor Innes was an 
elder, and is one, subject to certain limitations(23) which 
is incoroorated within the constitution of the Church of 
Scotland as presently constituted.(24) But again it is 
plain to see that once we talk of creeds and constitutions 
in the same breath that we have allowed law to play an 
imoortant role in doctrinal ouestions. 
lawyers in' as C Kemp Davidson puts it. 
'We have let the 
Were credal formulations simoly private declarations of 
individual faith or even manifestos of a corporate 
ecclesiastical faith then they might just conceivably be 
matters of doctrine alone. The fact is, however, that 
from the early church to the present day, from the Apostles' 
Creed to contemporary attempts to express 'the substance 
of the faith' creeds and confessions have had additional 
functions to these. In particular they have served as 
tests of orthodoxy and as evidence of identity. It is 
particularly with regard to the latter two that it has 
been extremely difficult to seoarate the law from the 
doctrine. 
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CHAPTE R 3 
Reformation Scotland - Creeds and Confessions 
As has been noted it was a vital orinciple with the 
Reformers that they were not breaking away in order to 
21. 
found a new church. They were the old church reformed, 
in historic continuity with the church of the apostles. 
'The Reformers believed that it was the Roman Church that 
had departed from the Apostolic faith. It was by the 
Church itself that the Reformation had been affected. 
The Reformers sought not to destroy the church as a united 
and visible body, but to strengthen it and cleanse it by 
restoring its Apostolic and primitive form,~1) Likewise 
the opening page of Cox's Practice and Procedure in the 
Church of Scotland is at oains to ooint out that August 
1560 marked at most the beginning of a new volume in the 
chronicles of the Church of Scotland and goes on to 
declare that 'the fact that the Church of Scotland existed 
before the Reformation is of great importance in relation 
to its constitution'. (2) The Scots Confession of 1560 
speaks of 'one kirk' which is one company and multitude 
of men chosen by God, who rightly worship and embrace 
Him by true faith in Christ Jesus, who is the only Head 
of the Kirk This Kirk is Catholic, that is universal ' ( 3) -- . 
In the eyes of the Reformers the reformation enabled 
their true Kirk to be 'distinguished from the filthy 
synagogues' as surely as 'the spotless bride of Christ is 
known from the horrible harlot the false Kirk,.(4) The 
language may be colourful but the thought is clear. It 
was the reformers who were in continuity with Christ and 
the Apostles. One way of expressing this continuity was 
by a continuing acceptance of the doctrinal standards of 
the ,early church, as these were expressed in ancient 
Creeds. 
If the period of the early church was one of credal 
development so also was the period of the reformation. 
lJel 
We mentioned in the last chaoter that there were many 
local creeds, framed to meet the needs of a particular 
place at a particular time. Out of this evolutionary 
22. 
process there emerged the Apostles' Creed as we now have 
it. While, as we have noted, the circumstances giving 
rise to the Nicene Creed were different, in so far as it 
was framed in a deliberative and conciliar way, nonetheless 
the pattern of expressing the fundamental doctrines of the 
faith in such a way was well established. 
Similarly the reformation per{od was characterised by 
various 'Confessions' - the most notable being that of 
Augsburg (1530), first and second Helvetic (1536 and 1566) 
and the Scots (1560). Naturally it was the last named which 
played the most prominent role in Scotland but the faith of 
the Scottish reformers had also been nurtured in the 
doctrine of these other confessions. In 1566 indeed the 
General Assembly declared its adherence to the Second 
Helvetic Confession which declares in its eleventh chaoter: 
'We sincerely believe and freely profess whatsoever things 
are defined out of the Holy Scripture s in the Creeds, and 
in the decrees of thore first four and most excellent 
Councils - held at Nicaea, Constantinoole, Ephesus and 
Chalcedon - together with blessed Athanasius' Creed, and 
all Creeds like to these, touching the mystery of the 
incarnation of our Lord Jesus Christ, and we condemn all 
things contrary to the same. 
Thus we retain the Christian sound and Catholic Faith, 
whole and inviolable, knowing that nothing is contained 
in the aforesaid creeds which is not agreeable to the 
word of God, and makes wholly for the incorruot declaration 
of the Faith'. The Scottish signatories of this document 
included Knox, Craiq, Winram and Row, four of the authors 
of the Scots Confes~ion(5) The same John Craig's Catechism 
mentions the Apostles' Creed(6) and indeed this creed was 
used in the Reformation period in both teaching and worshio. 
'All (the Reformers') Catechisms took the form of exposition 
ofj 
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of the Apostles' Creed, and provided for its repetition. 
Their worship constantly included it. In the Church of 
Scotland, the 'Book of Common Order' (Knox's liturgy) 
prescribed its recitation after sermon at all ordinary 
services. The law of the Church required that it should 
be professed by sponsors at Baptism, and ability to repeat 
it was a condition of admission to the Lord's Table.(7) 
The First Book of Discipline declared: 'we think that 
none are to be admitted to this mysterie who .cannot 
formally say the Lord's prayer, the Articles of the Beliefe, 
and declare the summe of law,!8) Indeed both immediately 
before, during and after the reformation the Apostles' 
Creed was adhered to and this adherence was surely one of 
the factors which enabled such a religious revolution to 
be carried through so smoothly. John Hamilton, the last 
Roman Catholic Archbishop of st. Andrews had made several 
attempts to reform abuses within the Church, holding 
provincial councils in 1549, 1552 and 1559. These 
councils passed a whole series of reforming statutes 
dealing with concubinage, non-residence, pluralism, 
intemoerance and even unbecoming dress.(9) Particularly 
significant .from a doctrinal and catechetical point of 
view was his pUblication of a catechism in 1552 in 
connection with his attempted reforms. This offered 
'ane commone and catholik faith and religioun, quilk no 
gud christin man or woman suld misknaw'. It was in four 
sections desling with 'the ten commandis, the exposition 
of the xii Artikils of the Crede, declarations of the 
sevin sacramentis and exposition of the Pater Noster'. 
It is also of interest to note, from the point of view of 
continuity through the reformation that a considerable 
oart in the authorship of Hamilton's Catechism was played 
by John Winram, then sub-prior of st Andrews and later to 
be Suoerintendent of Fife in the Reformed Church. He was 
also one of the si~ Johns who framed the Scots Confession 
and, as we have seen, was one of those who in 1566 
subscribed the Second Helvetic Confession. 
Hamilton's/ 
Hamilton's reforms were of course too late to save the 
mediaeval church in Scotland and his catechism was 
superseded by others. The 'declaration of the sevin 
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sacramentis', could no longer stand but the 'xii Artikils 
of the Crede' remained as a basis of catechetical 
instruction, as they had done in the early church. (10) 
Thus the so-called Knox's liturgy, first published in 
1556 at Geneva, included a Confession of Faith in four 
Darts based on the Apostles' Creed. And Calvin's 
catechism of the same year and the later Heidelberg 
Catechism, both influential in Scotland, give prominence 
to the Apostles' Creed. Calvin's Catechism was closely 
connected with Knox's liturgy and Confession of Faith, 
being published in the same year and printed in English 
at Geneva. It is the catechism referred to in the First 
Book of Discioline, Chapter 11 paragraph 3. This 
catechism was divided into fifty-five Sunday lessons: 
twenty on the Creed; thirteen on the commandments; eleven 
on the Lord's Prayer and eleven on the sacraments. It 
was this catechism which was declared to be 'the most 
oerfect that ever yet was used in the Kirk'. 
it was reprinted in Scotland.(11) 
In 1564 
Again we are anticipating later developments which we 
shall look at in detail in due course, but in light of 
what we have just seen it is interesting to note that the 
ancient creeds are not among the 'leading documents' 
listed in the Act forming the basis of the union of the 
Church of Scotland and United Free Church in 1929. (12) 
In 1969 the Panel on Doctrine in making recommendations 
regarding the status of the Westminster Confession of 
Faith (the princioal 'leading document' in the area of 
doctrine) sought a solution in the following terms. 'The 
Church of Scotland acknowledges and is guided by the 
Apostles' Creed and the Nicene Creed, and by the Scots 
Confession and the Westminster Confession of Faith as 
historic statements of the Church's abiding faith,.(13) 
Against/ 
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Against this, and against the legal opinion of the 
Procurator that the proceedings envisaged were competent, 
the National Church Association obtained a Legal Opinion 
which began with the statement 'The Church of Scotland 
is a confessional as distinct from a credal Church, and 
the proposal of the Panel on Doctrine, to replace the 
Westminster Confession by the Creeds, is contrary to law'. 
The Opinion goes on to talk of the Panel's 'introduction 
of the Creeds' as involving 'a fundamental change in the 
identity of the church,.(14) The fact that the issues 
involved are legal rather than doctrinal is significant 
in terms of this whole subject and the question of creeds 
as evidence of identity is one we have already noted. 
But in light of the adherence of the original reformers to 
the ancient catholic and ecumenical creeds as an expression 
of their identity with the apostolic church it does sound 
rather strange to describe the Panel of Doctrine's 
proposals in 1969 as 'the introduction of the creeds'. 
What in fact happened was that the adoption of the 
Westminster standards in the seventeenth century in 
effect ecliosed and excluded what had gone before. With 
regard to the Creed the Scottish representatives at 
Westminster 'contended vehemently for its retention but, 
in face of opposition from English Puritanism, were able 
to secure only, and with difficulty, that the Creed should 
be retained as a catechetical standard contingent with the 
Shorter Catechism,.(15) The reluctance with which this 
was conceded can be gauged from the explanatory paragraph 
following the Creed at the end of the Shorter Catechism: 
'And albeit the substance of the doctrine comprised in 
that abridgement, commonly called The Apostles' Creed, 
be fully set forth in each of the catechisms, 50 that 
there is no necessity of inserting the Creed itself; yet 
it is here annexed, not as though it were composed by the 
Apostles, or ought- to be esteemed canonical scripture, as 
the Ten Commandments, and the Lord's Prayer ------- but 
because it is a brief sum of the Christian faith, agreeable 
tol 
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to the word of God, and anciently received in the churches 
of Christ'. (16 ) Such indeed were the innovations of 1647 -
identification with which many today appear to regard as 
being fundamental to the church's doctrinal ourity -that 
both of the old Confessions (Knox's of 1556 and the Scots 
Confession of 1560), the Book of Common Order, the teaching 
and rehearsal of the Apostles' Creed, and even the old 
metrical Psalter disappeared. 'But the Creed suffered 
most of all. Whereas for ninety years twenty Sundays 
of every year had been devoted to it by name, and article 
by article to teach it in the Catechism - now a new 
Catechism appeared, wherein the Creed was never once 
named, nor was its order of doctrine followed, but the only 
allusion was a humiliating note at the end and outside of 
the book'. (17) 
We have moved from the sixteenth to the twentieth century 
and then back to the seventeenth in order to make relevant 
links in the develooment of creeds and confessions, 
oarticularly in so far as this development has bearing 
uoon legal issues tied up with the church's very identity. 
But now we return to the oeriod of the Reformation a nd 
look at some of the legal and ecclesiastical questions which 
emerged in 1560 and the years immediately following. 
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CHAPTE R 4 
The Scots Confession of 1560 
This Confession drawn up in the course of a few days by 
the six Johns - Knox, Row, Winram, Craig, Spottiswoode 
and Willock - was never supposed or intended to take the 
place of the Apostles' Creed, which every child was 
expected to know. It was rather a fuller explanation of 
the Church's beliefs. It was more a manifesto for a 
movement than a complete theology,.(1) And, as we noted 
earlier, one of the traditional roles of credal 
formulations was to serve as agreed declarations of a 
corporate faith. 
In November 1558 the leaders of the Scottish Reformation 
had informed Mary of Guise that they sought not just a 
reformation of the lives of the clergy but that they also 
wished 'Christes religioun to be restored to the originall 
puritie', so that 'the grave and godlie face of the 
primitive church might be restored,.(2) It was this 
intention which was eventually expressed in the Scots 
Confession. 
Parliament met on 1st August, 1560 and had before it a 
supplication complaining of abuses of doctrine, the 
administration of the sacraments and the exercise of 
ecclesiastical authority on the part of the hierarchy. 
It asked that the existing clergy 'be deamit unworthy of 
honour, authority, charge or cure within the Kirk of God 
and deprived of all voice in Parliament,.(3) In due 
course this business was reached and after the suoplication 
was read and debated it was decided to invite the 
petitioners 'to draw in plain and several heads the sum 
of that doctrine which they would maintain, and would 
desire that oresent Parliament to establish as wholesome, 
true, and only necessary to be believed and to be received 
within that realm,.(4) Within four days Knox and his 
colleagues named above had produced the document now 
known/ 
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known as the Scots Confession and read it to Parliament. 
Accounts vary as to what ensued but it seems generally 
agreed that the Roman Clergy present were strangely silent. 
The outcome, however, was clear enough and on 17th August 
the Confession received parliamentary sanction as being 
the Confession of Faith professed an~ believed by the 
Protestants within the realm of Scotland, published by 
them in Scotland, ,and by the Estates thereof ratified and 
approved as wholesome and sound doctrine, ~rounded upon 
the infallible truth of God's word'. The same Parliament 
went on to abolish the pope's jurisdiction in Scotland and 
to declare the saying or hearing of the Mass to be a 
criminal offence. 
In connection with the adoption by the parliament of the 
Scots Confession in 1560 various things should be noted as 
being of particular relevance to the inter-relationsip of 
law and doctrine in the Church of Scotland. In the first 
place the fact of parlimentary ratification itself is 
important. We tend to look somewhat askance at the 
situation in which the Church of England finds itself in 
requiring parliamentary approval for such matters as 
prayer book reform. The principle of the spiritual 
independence of the Kirk is one which we cherish. We 
have noted that the ancient creeds are not numbered among 
the 'leading documents' which 'set forth the constitution, 
standards, rules and methods of the united Church' in 
1929(5) but the United Free Church Act anent Spiritual 
Independence (1906) is. And yet as we shall see, as 
recently as 1905 the Church of Scotland had to seek 
parliamentary approval to alter the terms of subscription 
of ministers and office-bearers to the Westminster 
Confession of Faith. Indeed the union of 1929 constituting 
the Church of Scotland national, united and free was itself 
facilitated by ~arliamentary legislation in the form of 
the Church of Scotland Act (1921) together with further 
legislation regarding property and endowments. The 
question of Church and state is in itself a large topic 
and/ 
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and indeed the subject of 8 recent book 'Of Presbyters 
and Kings' by Professor Francis Lyall of the Aberdeen 
University Chair of Public Law, - and the subject has 
considerable bearing on this study in so far as one of 
the main areas of conflict between church and state has 
been in this area of legislating for ecclestastical 
doctrine. 50 the first thing we note about the Scots 
Confession is that it was 'ratified and approved' by the 
Estates of Parliament. 
Secondly we should note that it was ratified as 'the 
Confession of Faith professed and believed by the 
Protestants within the realm of Scotland', not as the 
Confession of Faith of the Church of Scotland. Gordon 
Donaldson in his 'The Scottish Reformation' points out 
that the reformation was a gradual process and that the 
year 1560 would not have had the significance for those 
living through those times as it has for us.(6) Certainly 
the old and the new church organisations existed side by 
side despite parliamentary prohibition of the Mass, ~nd 
another seven years were to pass before a orotestant 
regency was ' established with the infant James on the 
throne. This being the case we find the interesting 
situation that the Confession or Creed of the reformed 
church was acknowledged by oarliament seven years before 
the reformed Church of Scotland itself received official 
recognition. The distinguished lawyer of the Free 
Church, Taylor Innes, sees the root question and the basis 
of most legal difficulties which have beset the church as 
being simply: 'Is the Church founded upon the Creed or the 
Creed founded uoon the Church?,.(7) He goes on to aver 
that, 'it is never to be forgotten, for it is very much 
a key to the history of Scotland, that the civil power 
thus actually sanctioned the creed of the Church seven 
years before it recognised the Church itself,.(8) 
~ third thing to note about the Scots Confession - and 
again this is relevant to much of what was to follow in 
l~ter/ 
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later centuries when creed revision was mooted - was that 
its authors did not claim finality for it. We have 
already noted that it was more a manifesto prepared in 
the heat of the moment than a considered theological 
statement such as its Westminster successor. Accordingly 
it was pffered with the invitation 'that if any man will 
note in our Confession any chapter or sentence contrary 
to God's Holy Word, that it would please him of his 
gentleness and for Christian charity's sake to inform us 
of it in writing, and we upon our honour, do promise him 
that by God's grace we shall give him satisfaction from 
the mouth of God, that is, from Holy Scripture, or else 
we shall alter whatever he can prove to be wrong'. (9) 
Introducing the Confession in an edition of 1937 
(reprinted in 1960) Professor G 0 Henderson notes this 
and adds his own comment on it. 'The function of a 
Confession is not to bind, but to loose, it should help 
us to understand and not provide a substitute for 
understanding, it should be a means and never an end. 
Like law and language it should liberate, though too 
often like these it does the opposite,.(10) Professor 
Henderson's' observations together with the preface to the 
Confession itself are worth noting in light of the sort 
of legal arguments which have raged in the nineteenth and 
twentieth centuries over the relationship of the Scottish 
Churches (these matters also affected the Free and United 
Presbyterian Churches) to the later Westminster Confession 
of Faith. Indeed the Confession itself incorporates the 
point in Chapter 20 on General Councils, their power, 
authority and the cause of their summoning, declaring 
that 'so far as the Council confirms its decrees by the 
Plain Work of God, so far do we reverence and embrace 
them. But if men, under the name of a Council, pretend 
to forge for us new articles of faith, or to make decisions 
contrary to the Word of God, then we must utterly deny 
them as doctrines of devils, drawing our souls from the 
voice of the one God to follow the doctrines and teachings 
of men'. The suoreme test of everything was the Word of 
Godl 
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God and the Confession itself was to be judged by that 
~ord. Again we may be oermitted the observation that 
with regard to the later Westminster Confession many 
difficulties arose with its effective oromotion from 
subordinate to supreme standard, the supreme standard 
being not so much Scripture, as Scripture interpreted 
and understood in terms of the Confession.(11) It wa s 
the Confession of Faith which was used to .condemn Macleod 
Campbell and Robertson Smith - not Scripturer The 
principle 'ecclesia reformata semoer reformanda' has not 
always been allowed in connection with doctrinal development. 
It is all the more imoortant therefore to note its 
presence in this basic reformation document. 
This leads to a fourth point, namely that what the six 
reformers drew UP for the Parliament of August 1560 was 
a Confession, not a Definition of Faith. I am grateful 
to the Panel on Doctrine for this distinction(12) which is 
an imoortant one. Creeds and Confessions can be no more 
than attempts to formulate in human terms the essential 
articles of belief; what we now call 'the substance of 
the faith' • . These attemots to declare the truth can at 
best only aporoximate to the truth itself and unless this 
is kept in mind there will be the danger of identifying 
formulations of the faith with the faith itself. The 
realities of this danger were aoparent even in the early 
church. Thus Kelly can write; ' Admittedly great stress 
is laid on orthodox belief by many of the writers we have 
consulted, and they are all convinced that there is one, 
universally accepted system of dogma, or rule of faith, 
in the Catholic Church. But this is never unambiguously 
connected, even by theologians like st Irenaeus and 
Tertullian, with any set form of words. Though they 
frequently cite the rule of fnith, it is plain that their 
citations are neitner formulae themselves nor presuopose 
some underlying formula,.(13) The terms Kelly uses, 
'rule of faith', (cf. 'suoreme rule of faith and life'. 
used of the Scriptures in the Church of Scotland 
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ordination service,)is both nncient and honourable being 
associated in the second century with an outline summary 
of Christian teaching, popularly held to be directly 
attributable to the apostles. Yet this rule of faith 
was not identified with the Apostles' Creed, although the 
relationship between them was close.(14) Moreover, the 
fact that in the fourth century the leaders of the church 
could gather in council and formulate new creeds is clear 
evidence that there was no sacrosanct form . of words 
defining the expression of the faith. The point is an 
important one, particularly when we are talking about 
law in relation to doctrine, for law is very heavily 
dependent upon the written words of an agreed document, 
and when such . a document is held to express the faith in 
an unalterable way then plainly faith is not just being 
defined; it is confined as well. Accordingly we can note 
that what the Reformers set forth in 1560 was 'a brief 
and plain Confession of that doctrine which is set before 
us, and which we believe and profess 'declaring themselves 
to 'embrace the purity of Christ's Gospel, which is the one 
food of our souls,.(15) The concern was, as we have noted, 
to present a manifesto, a statement of the reformers' 
position in matters of faith and doctrine. They were not 
drawing up a tight legal document every syllable of which 
was to be held fixed for all · time. The substance, not 
the form was what was important. So Karl Barth in his 
Gifford lectures of 1937-38 could describe it as 'a 
witness to, not as a law of the Reformed teaching,.(16) 
The final point we should note about the Scots Confession 
of 1560 for the purposes of this study has to do with the 
question of $ubscription. Creeds and Confession, we have 
noted, have served not only as declarations of faith but 
also as tests of orthodoxy and this role was also played 
by the Scots Confession. Thus at the revolution of 1567 
when the infant James was placed on the throne in place 
of his mother Mary, legislation was quickly passed in 
favour of the Protestant faith and the Reformed Church. 
Wei 
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We shall look at this more closely but here we can note 
that part of this legislation included the requirement that 
the Confession of Faith serve as a test for all who should 
hold office under the Crown or teach in schools and 
universities.(17) Two years later the officers of King's 
College, Aberdeen were dismissed for refusing to subscribeS 18 ) 
This requirement was underlined at the Leith Convention of 
1572, called to resolve various matters affecting the 
relationship between Church and state, oartiGularly with 
regard to church organisation. The Second Book of 
Discioline with its presbyterian polity had not yet 
appeared and there was an uneasy coexisting of two 
ecclesiastical systems together with a strong desire on 
the part of the Regent to bring the church into subjection 
to the crown. These were the sort of issues which Leith 
sought to resolve and while they are not our immediate 
concern they again serve to illustrate the continuing 
tensions between religious and oolitical affairs and 
their consequent intermingling.(19) The decisions of 
the Leith convention with regard to the question of 
subscription to the Scots Confession were given expression 
in an Act of Parliament the following January which reauired 
'That all ecclesiastical persons, ministers or others, who 
bruike benefices, fruicts, stioend, pensioun, or portioun 
furth of beneficed, saIl subscrive the articles of religion 
in the acts of our sovrane Lord's parliament,.(20) The 
act went on to require: 'If any person ecclesiastical, or 
who shall have ecclesiastical living, shall wilfully 
maintain any doctrine directly contrary or reougnant to 
any of the said articles, and being convened and called 
as follows, shall persist therein and not revoke his error 
or after his revocation shall of new affirm such untrue 
doctrine, such maintaining, affirming and persisting shall 
be just cause to deprive him of his ecclesiastical living'. (21) 
Quite clearly now the Confession was serving as a test of 
orthodoxy within the church and as a test of trustworthiness 
within the land generally. Mary was in prison in England 
and/ 
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and allegiance to her and to her Church was disloyalty to 
the new regime and a threat not just to the ecclesiastical 
but to the civil establishment as well. 
While we are particularly dealing with the Scots Confession 
of 1560 it is relevant while considering the matter of 
subscription to go on and note briefly the framing of two 
further Confessions. The first of these Confessions was 
the Negative, sometimes called the King's Confession of 
1581. This was later incorporated in the National 
Covenant of 1638. James Coooer(22) traces the origins of 
this Negative Confession to a sensational story about 
certain papal dispensations allowing Roman Catholics in 
Scotla~d to subscribe or swear whatever should be required 
of them, provided they remained faithful to their religion 
and ready to advance its interests. The terms of the 
document are such that it is hard to conceive of any 
Roman Catholic being prepared to subscribe it, even with 
his fingers crossed. Subscribers declared themselvBs to 
'abhorre and detest all contrarie religioun and doctrine, 
but cheeflie all kinde of paoistrie in generall and 
particular heeds, even as they are now damned and confuted 
by the word of God and Kirk of Scotland'. The Confession 
went on to denounce 'the usurped authoritie of that 
Roman ~ntichrist' and to deplore 'his five bastard 
sacraments --- his cruel tie against the innocent divorced; 
his devilish masse, his blasphemous preesthood etc. etc.,(23) 
It was subscribed by King James at Holyrood and in 50 doing 
he commanded and charged 'all commissioners and ministers 
to crave the same confessioun of their parochiners, and 
oroceed against refusers according to our lawes and order 
of the kirk: delivering their names and lawfull processe 
to the ministers of our hous, with all haste and diligence, 
under the paine of fourtie nund, to be takin from their 
stipends,.(24) The General Assembly of 1581 urged 
ministers and pastors 'to execute the tenor of His 
Majesty's proclamation,.(25) This instruction was 
repeated by the Assembly in 1588 and 1590. 
This/ 
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This Negative Confession was not a repudiation of the 
earlier Scots Confession but was firmly grounded upon it. 
Indeed in its preface it refers to the Scots Confession 
'to the which Confession and form of religion we 
willingly agree in our conscience in all points, as unto 
God's undoubted truth' and verity, grounded only upon His 
Word'. To subscribe the Negative Confession was to 
acknowledge the Scots Confession. 
The other Confession we should note briefly at this point 
is the so-called 'Aberdeen Confession' of 1616. Between 
1610 and 1638 the Church of Scotland was episcopalian in 
government. The king, (now King of England as well) and 
his advisers were in sympathy with this and sought a new 
confession. In 1612 a draft was submitted to the Archbishop 
of St Andrews and Glasgow and in 1616 a General Assembly 
meeting in Aberdeen agreed that 'a true and simple 
Confession of Faith should be set down, to which all shall 
swear before they be admitted to any office in Kirk or 
Commonweal, and all students in colleges,.(26) It 
emphasised the Calvinistic doctrines of election and 
oredestination to a greater extent than the Scots Confession, 
and apoears to have been used only once. It never 
superseded the earlier Confession which remained the 
acknowledged Confession of the Scottish Church until 
replaced by the Westminster Confession in 1647.(27) It 
is interesting to note in the passing that after 1647, 
and after the Revolution Settlement of 1690 Eoiscopalians 
preferred the Scots Confession of 1560 as did such 
presbyterian 'heretics' as Edward Irving and John Macleod 
Campbell.(28) 
The final matter to note while considering subscription 
in this period is the National Covenant of 1638 and its 
political compani~n of 1643, The Solemn League and 
Covenant. During the years of episcopal government 
various attempts had been made to harmonise the Churches 
of England and Scotland. Matters came to a head with 
the/ 
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the introduction of 'Laud's Liturgy' without any 
consultation and the ensuing riots in Edinburgh in 1637 
sparked off by the legendary Jenny Geddes. A National 
Covenant was drawn up, incorporating the Negative 
Confession of 1581 and subscription began in Greyfriars 
Kirk on 28th February 1638 and was continued enthusiastically 
throughout the land. In an effort to stem the anti-
episcopal tide now flowing King Charles reminded the 
people that, like his father before him he h~d signed the 
Scots Confession and the Negative Confession. However, 
the tide could not be thus stemmed and the General 
Assembly meeting in Glasgow in November of that year, 
despite being dissolved by the King's Commissioner, the 
Marquis of Hamilton, proceeded to overthrow episcopacy 
and to give back to the elders their place in the courts 
of the church. Episcopacy had been overthrown but 
ouritanism had now taken control providing the opportunity 
for an alliance with puritan and anti-royalist groups in 
England. Out of this alliance of Scottish presbyterians 
and English parliamentarians came the Solemn League and 
Covenant. This sought harmonisation between the churches 
north and ~outh of the border, as Charles and Laud had 
done in the previous decade. But the harmony now was to 
be presbyterian, ouritan and democratic. This same 
alliance gave rise to the Westminster Assembly of 1643-48 
which prpduced the Westminister Confession of Faith, 
adopted by the General Assembly as the law of the Church 
in 1647 and by Parliament as the law of the land in 1690.(29) 
Subscription to this document was to be the cause of much 
doctrinal and legal controversy in the Church of Scotland, 
a controversy which has not yet been brought to a 
conclusion. 
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CH 0P TE R 5 
The Church By Law Established 1 
In the previous chaoter we looked at the Scots Confession 
of 1560 and noted various points about it of particular 
relevance to this study - ooints which will emerge again 
with regard to controversies surrounding the Westminster 
Confession of Faith. Thus we saw that it was not just 
an ecclesiastical but also a state document having 
received oarliamentary approval. We noted also that its 
authors did not claim for it finality of judgment. It 
was a time bound Confession, not a timeless definition of 
faith. Finally we noted that, as with earlier and later 
credal formulations it served as a test of orthodoxy whereby 
holders of ecclesiastical and civil office were required 
to sUbscribe it. We then carried the story forward to 
include the Negative Confession of 1581, the Aberdeen 
Confession of 1616 and the National Covenant of 1638 
together with the Solemn League and Covenant of 1643. 
Thus the stage was set for the entry of the Westminster 
Confession which from its adootion of 1647 to the present 
day has olayed a vital role in that interrelationship 
between law and doctrine with which we are particularly 
concerned. However, before oroceeding to take uo the 
develooment and use of the later Confession it will be 
heloful to return briefly to the oeriod of the 
Reformation, and in oarticular to the year 1567. 
We noted in the previous chapter the interesting point 
that the Reformed Creed of Scotland received official 
recognition before the Reformed Church, 8 point which 
Taylor Innes suggests is vital to a orooer understanding 
of the ecclesiastical jurisprudence of Scotland. Now 
while the Scots Parliament of 1560 had aporoved the 
Confession of Faith it had not gone on to adopt the 
proposals of the First Book of Discioline. These were 
regarded as 'devout imaginings', no doubt because they 
dealt/ 
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dealt with oractical matters like money. In oarticular 
the Reformers' claim to the extensive patrimony of the 
ore-Reformation Church proved anathema to the vested 
interests of the crown and the nobility. (1) It cost 
nothing to aoprove doctrine. Approval of an ecclestiastical 
polity was an entirely different matter. So it was that 
after -1560 many offices and emoluments remained substantially 
in the hands of those who had enjoyed them before. (2) 
This situation continued until 1567 when the Catholic Mary 
Queen of Scots was driven into exile and the 0rotestant 
Earl of Moray assumed the regency on behalf of the infant 
James VI. We noted in the previous chapter that the 
earliest legislation of James' reign included an act 
requiring the Confession of Faith to be used as a test for 
all public offices. In fact a whole series of enactments 
of the year 1567 dealt with such matters of church 
organisation as admission of ministers, benefices, 
'susteining of the Ministeris' etc. (3) In particular 
there was passed an act anent the trew and haly Kirk, and 
of thame that are declarit not to be of the samin,.(4) 
This act as corrected(S) and confirmed in 1579 declared: 
'Our sovereign lord, with the advice of his three 
estates and haill body of this present Parliament, has 
declared and declares the ministers of the blessed 
Evangel of Jesus Christ, whom God of His mercy has now 
raised up amnnn us, or hereafter shall raise, 
agreeing with them that now live in doctrine and administration 
-
of the sacraments, and the peoole of the realm that profess 
Christ as He is now offered in His evangel, and does 
communicate with the holy sacraments (as in the Reformed 
Churches of this realm are publicly administered) 
according to the Confession of the Faith, to be the only 
true and holy kirk of Jesus Christ within this realm. '(6) 
The same act, again confirming the act of 1567 declared 
and granted jurisdiction to the said Kirk, 'and declaris 
that thair is na uther face of Kirk, nor uther face of 
religioun than is p~entlie ----- establishit within 
this/ 
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this realme; And that thair be na uther jurisdiction 
ecclestiasticall acknawlegeit within this Realme uther 
than that quhilk is and sal be within the same Kirk, or 
that Flowis thair Fra,.(7) 
Now plainly the passing of this legislation in 1567 
clarified the ecclesiastical situation. From August 
1560 until this point there had existed the ~nomalous 
situation of two churches side by side, the one with her 
doctrine officially approved but allowed no resources, 
the other with her resources intact but officially 
disapproved and debarred from preaching or celebrating 
the Mass. The recognition now that the Reformed Church 
was 'the only true and holy Kirk of Jesus Christ within 
this Realm' now gave legal establishment to the Reformed 
Church. 
Various points should be noted because they will have 
bearing on later questions of law and doctrine as these 
are posed by the whole question of an ecclesiastical 
establishment. In the first place we can note that the 
Act is declaratory. It does not DurDort to create or 
constitute a church. Rather it declares what is already 
in existence to be the church. However, there is a 
potenti2l ambiguity in the terms of The Church 
Jurisdiction Act of 1567 which 'declarit and grantit 
jurisdiction to the said Kirk'. Innes and Lyall(8) 
make much of this distinction. Lyell remarks that this 
was not satisfactory as it might be held to recognise a 
power already Dresent. On the other hand it might be 
deemed to be granting or conferring such Dower. Innes 
goes so fer indeed as to attribute to the use of these 
two terms the root cause of the nineteenth century sDlit 
in the Church. 
This distinction between declaring and granting came to 
the surface in the course of union negotiations between 
the Church of Scotland and the United Free Church during 
the/ 
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the second decade of this century. In course of 
consideration of the Declaratory Articles there were 
those on the Church of Scotland side who argued strongly 
for some fixed doctrinnl position, while the United Free 
Church was more concerned to safeguard spiritual 
indeoendence.(9) We see the results of a compromise in 
the first of the Declaratory Articles which is entrenched, 
yet in such a way that what is required, under Article viii 
is adherence to the orovisions of the First Article' ----
as interoreted by the Church'. (10) At the same time the 
last sentence of the first article, in soeaking of 'the 
fundamental doctrines of the Catholic Faith' makes plain 
the view that the article has not given an exhaustive 
account of these. However, with regard to the question 
of spiritual freedom the United Free Church reoresentatives 
referred to the Church Jurisdiction Act of 1567 which 
declared and granted jurisdiction to the Church, and 
citing the exoerience of the Ten Years Conflict from 
1833 to 1843 when the civil courts held certain acts of 
the General Assembly, principally the Veto and Chaoel 
Acts, tp be ultra vires, held thAt the Church's jurisdiction 
was clearly held to be granted by the state. Lord Sands, 
the Procurator of the Church of Scotland, responded to 
this by noting that between 1560 and 1567 the source of 
ecclesiastical authority in Scotland had not been clear. 
He oointed out that in 1567 the General Assembly had 
oetitioned parliament, 'that to this our Kirk be grantit 
and by the oresent parliament conformit sic freedom, 
privilege, jurisdiction and authority as justly aooertain 
to the true Kirk and immaculate soouse of Jesus Christ'. 
In response to this parliament 'declarit and grantit 
jurisdiction'. Lord Sands made two points. Firstly 
the word 'grant' was chosen by the Church and parliament 
simply repeated it. Secondly, and more significantly 
he pointed out that in old legal documents the term 'grant' 
Was often used in the sense of 'acknowledge', as indeed 
we still use it today as when we grant that somebody has 
a/ 
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a point. (11) 
This is an important constitutional point for in it lies 
the Church's claim to spiritual independence and to 
exercise an authority and a jurisdiction which it has 
received not from the state, but from Christ. The point 
is vitally important, and was to have such bearing in the 
time of the Secessions, the Disruption and the subseouent 
reunion negotiations. William Mair in his Digest of Church 
laws introduces it early to his consideration of the Church's 
constitutional position when he says: Jurisdiction is the 
authority to administer or apply law. ----- Such 
authority emanates only from the legislative power and 
royal prerogative. Christian Churches claim to possess 
it from the royal prerogative of their Divine Head, to 
the extent of their needs, over their members ----- It 
is evident that, besides possessing this power, a Church 
may, in addition possess jurisdiction (in the legal sense) 
if the State pleases and the Church accepts. This is the 
oosition of the Church of Scotland and this is the position 
presented in the Statutes. Uhile therefore, it is 
correct to say that the 'jurisdiction' of the Church, in 
the accepted legal sense of the word, proceeds wholly 
from the State, it is incorrect and inexcusable to omit 
or conceal that this which is from the State is in addition 
to, and carries acknowledgement of, the power of Church 
governement which belongs to the Church itself. 'The 
world' will not make this acknowledgement, but a Christian 
state will'. (12) Nevertheless the third edition of Mair's 
Digest was published in 1904 and in the following year the 
Church of Scotland acknowledged that parliRmentary approval 
was required before it could carry out its wish and alter 
the terms in which ministers subscribed to the Westminster 
Confession of Faith. In fact when the matter was debated 
in the General Assembly of the Church of Scotland in 1901 
Doctor Mair went so far as to say that if the Church wished 
to change its Confession the way to proceed was to draw up 
a new one and ask parliament to aoprove it.(13) 'It was 
not,/ 
not, he held, within the powers of the Church to touch 
any document which was embodied in a statute of the 
realm. We are touching here on issues which we shall 
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look at in due course and this whole area of how far state 
recognition threatens to limit ecclesiastical independence 
was one of the main issues in the discussion leading up to 
the union of the Church of Scotland and the United Free 
Church in 1929. Yet once again as recently as 1974 the 
argument was advanced that the Church of Scotland could 
not touch the Westminster Confession of Faith because it 
was embodied in Acts of Parliament. The same suggestion 
was made with regard to the proposal to abolish synods. 
It is imoortant to note therefore that at the beginning 
of what might be called its constitutional establishment 
the state did not create a church but rather recognised 
what already existed, claiming its own higher source of 
authority, to be the official Church of Scotland. 
That said, problems still remain. In particular we can 
note here in 1567 the emergence of a problem which was to 
recur again and again in the relationships between church 
and state and between doctrine and law. The Act of 1567 
established the Church, but establishment itself was of 
little practical value. The important thing was 
endowment. In the closing months of Mary's reign there 
had been a gradual recognition of the claims of the 
reformed clergy. In December 1566 there had been an 
allocation of £10,000 from the thirds towards stipend and 
this was confirmation of a gradual change in policy begun 
two months previously when an act of council decreed that 
all parochial benefices worth less than three hundred 
merks annually should go to the reformed church ministers. 
Gordon Donaldson notes that this meant that all the 
parochial benefices, and a good many more, would fall to 
the reformed church as they became vacant, and to that 
extent, the two structures would merge. (14) The 
following year, as we have seen brought revolution 
rather than further evolution and it also naturally 
meant/ 
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meant brighter financial prosoect s for the reformed church. 
Endowment would follow from establishment. The danger 
would arise, however, if these things were granted on 
such terms as would tie the church down to a oarticular 
system of doctrine. 
Now we have already noted that the act of 1567 was 
declaratory and simply recognised what already existed 
to be the church. But the legislation also defined the 
church so recognised in relation to the confessi~n of 1560 
and, as Taylor Innes ooints out(15) when parliament, in 
connection with the establishment of the Church in 1567, 
re-enacted the Confession of 1560 it omitted the oreface 
to the Confession, which acknowledges its fallibility and 
invited men who felt it to be at odds with the supreme 
standard of Scripture to submit their point in writing 
and they would be guaranteed satisfaction or amendment. 
Innes writes, of course from the point of view of a Free 
Churchman living through the establishment controversies 
of the late nineteenth century, and his point of view was 
decidedly unsympathetic to ecclesiastical establishment. 
He comments: 'It is difficult, on the one hand, to see 
how the Church can be recognised and established without 
some definition, such perhaps as the Confession supplies; 
on the other hand, the declaration that those who in all 
time coming shall believe it, and those only, are the 
true and holy Church of Jesus Christ leaves little room 
for that correction of the Confession which our Reformers 
oray men of their gentleness to make l .(16) There is 
certainly lawyer-talk here in the assumotion that the 
Confession's role in the establishment of the Church was 
equivalent to the role of a will in the establishment of 
the trust. Ue have already noted that the Confession 
was ~ore of a manifesto than a tight doctrinal statement. 
The closing words of the preface: 'we firmly intend to 
endure to the end in the confession of our faith as in 
the following chapters' provide sufficient illustration 
of this. 
happened/ 
Yet at the same time something significant 
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happened with the dropping of the preface, for this move 
certainly tied the Church much more closely to a form of 
words and so emphasised the legal dimensions of a 
doctrinal issue. The question to what extent a church 
is free to modify its doctrinal standards is still a live 
issue, and when coupled to the question of endowment and 
property rights it is also a highly emotive one. If, as 
Innes argued last century and Francis Lyall argues tOday(17) 
pr6perty is held on the basis of adherence to o~iginal 
principles under the law of trusts, then every step along 
the road of doctrinal development is fraught with danger 
and the freedom of the Church is severely restricted. 
Lyall even goes so far as to suggest that there is in law 
a presumption against the Church being an organism 
formulating and developing doctrine. (18) The Act of 1567 
in bringing together establishment and endowment marks the 
beginning of this fertile source of dissension within the 
Scottish Church. 
Various other acts of parliament consolidated the position 
of the Reformed Church now established and endowed, and 
even annexed ci~il penalties for ecclesiastical misdemeanpurs. 
Thus Act 1567 c.S. ' Anent the Messe abolished and punishing 
of all that hearis or sayis the samin' enacted that the 
punishment for saying or hearing the Mass would be 
'confiscatioun of all their gudis, movabil and unmovabil, 
and punishing of their bodyes, at the discretioun of the 
magistrat'. Innes notes correctly that it was early 
settled that the Church had complete and exclusive 
jurisdiction in matters of doctrine and heresy, and that 
over all Scotsmen willing and unwilling alike,.(19) 
Whether granted in the sen$e of acknowledged or in the 
sense of conferred the jurisdiction certainly existed and 
was real enough to those who suffered its penalties. 
While 1567 thus saw the establishment of the Reformed 
Church another twenty five years were to elaose before 
there was a settled ecclesiastical system. 
No/ 
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No clear polity was established and a loose system with 
elements of episcopacy and presbyterianism operated. The 
Leith Convention of 1572 had continued episcopal styles and 
titles and the Crown and nobility found the Church easier to 
manage and to milk under an episcopal system. It was the 
return of Andrew Melville in 1574 which led to the eventual 
establishment of oresbyterianism, the basic elements of 
which were contained in the Second Book of Discipline 
which was accepted by the Church in 1581. Thr~ughout the 
eighties a struggle went on between the Crown and the 
presbyterian party. The so-called Black Acts of 1584 
seemed to give victory to the Crown but these were over-
turned and finally in 1592 an Act was passed drawing 
together the various aspects of earlier legislation and 
establishing the church not only as reformed but as 
Dresbyterian. This Act, sometimes called the great 
Charter of the Church, ratified all liberties, privileges, 
immunities and fredomes quhatsumevir' granted to the 
Church.(20) There was to follow a further century of 
alternation between presbyterian and episcopalian church 
government before the second presbyterian settlement of 
1690, but the Act of 1592 is a significant landmark in 
the history of the Church. It was indeed ratified in 
Act 1690 c.5. which settled Presbyterian Church government 
at the Revolution, and in so far as that later ~ ct was 
incorporated in the Act of union it is still part of the 
constitution of the United Kingdom. To it for example 
can be traced the position of courts of the Church as 
courts of the realm. (21) 
~e have traced the story of the development of the Scots 
Confession and its ratification by parliament in 1560 to 
the position of 1592 where for the first time since the 
Reformation there is a definite ecclesiastical system 
'by law established'. We must now move to the next stage 
of this study of the relationship between doctrine and 
law in the Church of Scotland with special reference to 
Confessions of Faith, and this takes us now to where 
wei 
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we concluded the previous chapter, to 1643, the year of 
the opening of the Westminster Assembly of Divines and 
the Solemn League and Covenant. 
50. 
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realm rests on a similar statutory foundation to 
that under which we administer justice within these 
walls'. He refers also to the remark of Lord 
President Inglis in Presbytery of Lews v Fraser, 
May 16th 1874, that the Presbytery is l1an 
established judicature of the country as much 
recognised by law as the Court of Session itself'. 
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The ~estminster Confession of Faith 
The second of the Articles Declaratory of the Constitution 
of the Church of Scotland in Matters Spirtual declares: 
'The orincioal subordinate standard of the Church of 
Scotland is the ~estminster Confession of Faith approved 
by the General Assembly of 1647, containing the sum and 
substance of the faith of the Reformed Church,(1) Also, 
the preamble to the service of ordination of ministers 
and of elders includes the statement: 'The Church of 
Scotland holds as its subordinate standard the Westminster 
Confession of Faith recognising liberty of opinion on 
such points as do not enter into the substance of the Faith'. (2) 
It was the proposal of the Panel on Doctrine to alter this 
special status of the Westminster Confession which some 
held to be legally incompetent, and in any event, as we 
have noted, an alliance of conservatives who wished to 
leave the Confession alone and radicals who would rather 
have the Confession with liberty of opinion than a 
contemoorary confession without it, combined in 1974 to 
'depart from the matter'. This document above all 
others has given rise to much doctrinal and legal 
controversy in the Church and there are signs again that 
the decision of 1974 will not be left undisturbed for 
long.(3) 
'The Westminster Assembly was called together chiefly for 
two purposes: viz. First to vindicate the doctrine of the 
Church of England from misrepresentation, and to show that 
it was in harmony with that of the other Reformed Churches, 
a nd second to effect such changes on her polity and worship 
as would bring her into closer union with the Church of 
Scotland and the Reformed Churches on the contlnent,.(4) 
Every member admitted to sit in the Assembly took a 
solemn vow to 'maintain nothing in point of doctrine but 
What I believe to be most agreeable to the Word of God, 
not/ 
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not in ooint of discipline but what may make most for God's 
glory and the peace and good of his Church'. (5) 
The initiative for calling the Assembly lay therefore south 
of the border, with .the English oarliament. Its character 
remained more that of a oarliamentary than an ecclesiastical 
body with parliament itself reserving its right of final 
decision and approval.(6) It is aoparent also that its 
aims were not entirely religious but political as well in 
so far as it sought a degree of conformity between the 
churches north and south of the border. Charles I 
denounced it and issued a oroclamation forbidding it to 
meet, but this went unheeded and the Assembly began its 
work on 1st July 1643, the Royalist and Anglican divines 
staying away.(7) On 7th August commissioners from the 
English Parliament and the Westminster Assembly came to 
Edinburgh for consultations with the Scottish Church and 
it was out of these discussions that the Solemn League 
and Covenant was drawn uo. Robert Baillie, one of the 
Scottish representatives in these negotiations, and 
subsequently to the Westminster Hssembly itself exolained 
that 'the English were for a civil league, not for a 
religious covenant,.(8) The main aim of this Solemn 
League and Covenant was the maintenance of the reformed 
faith in the three kingdoms 'according to the Word of God 
and the example of the best Reformed Churches' and 
secondly the rooting out of 'pooery and prelacy'. The 
General Assembly aporoved it on 17th August, in face of 
a protest by the King's Commissioners and thereafter it 
received the aporoval of the English and Scottish 
oarliaments and the Westminster Assembly. At the same 
time the General Assembly was requested to send 
representatives to Westminster and while they were not 
officially members of what in effect was an English 
parliamentary commission, they were encouraged to take 
oart in the debates and heard with respect. The committee 
Was aooointed by the General Assembly 'to consult, treat, 
and/ 
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and conclude in all matters which might further the 
union of the Church of Scotland and England in one form 
of Church government, one Confession of Faith, one 
Catechism, and one Directory for the worship of God'. It 
comprised Alexander Henderson, Rpbert Douglas, Robert 
Baillie, George Gillespio and Samuel Rutherford, ministers 
together with John, Earlie of Cassillis, John Lord Maitland 
and Sir Archibald Johnston of Warriston, elders. Rutherford 
expresses the high hopes of the undertaking when he talks 
of 'being a mason to lay the foundation for many 
generations,.(9) The work of construction was not easy, 
however, and the following May we find him writing: 'We 
are here debating with much contention of disputes, for 
the just measures of the Lord's temple,.(10) The disputes 
were partly caused by the various factions - Independents, 
8rownists, Anabaptists and others causing Rutherford to 
comment 'if Jesus were unco, as His members are here, I 
should be in a sad and heavy condition,.(11) We gather 
also that there was official opposition from Parliament 
itself. Thus: 'The House of Peers are rotten men, and 
hate our Commissioners and our cause both. The life that 
is is in the House of Commons, and many of them also have 
their religion to choosel.(12) Notwithstanding internal 
division and royal displeasure the Assembly did its work 
thoroughly and in due course produced a Confession of 
Faith, two Catechisms, larger and shorter, a form of 
Presbyterial Church government and a new version of the 
metrical psalms - all largely the work of English 
Puritans.(13) 
It is with the Westminster Confession of Faith that we are 
orincioally concerned and this was adopted by the General 
Assembly on 27th August, 1647. Yet even then it was not 
adopt~d without qualification. The Act of Assembly 
declared: 'the General Assembly doth therefore, after 
mature deliberation, agree unto, and approve the said 
Confession, as to the truth of the matter 'judging it to 
be most orthodox and grounded upon the Word of God'. The 
Act/ 
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Act then goes on to state: 'But, lest our intention and 
meaning be in some particulars misunderstood, it is hereby 
expressly declared and provided, that the not mentioning 
in this Confession the several sorts of ecclesiastical 
officers and assemblies, shall be no prejudice to the 
truth of Christ in these particulars, to be expressed fully 
in the Directory of Government'. The Act went on further 
to express reservations about Chapter 31 article 2, which 
acknowledges the right of the civil magistrate to .call a 
synod of ministers, and other fit persons to consult and 
advise with about matters of religion'. The Act of 
Assembly made the point that the Church was 'free to 
assemble together synodically, as well pro re nata as at 
the ordinary times, upon delegation from the Churches, by 
the intrinsical power received from Christ, as often as it 
is necessary for the good of the Church so to assemble in 
case the magistrate, to the detriment of the Church, 
withhold or deny his consent,.(14) This qualification 
illustrates a measure of the influence extraneous to 
Scotland which was present in the drafting of the 
Confession, for the principle of freedom of assembly was 
one of the basic and original tenets of the Reformers. 
At the 1561 General Assembly Maitland of Lethington had 
challenged its legality on the grounds that it had not been 
called by the Queen's authority. Knox had reolied: 'Take 
from us the Freedom of Assemblies, and take from us the 
Evangel; for without Assemblies, how shall good order and 
unity in doctrine be kept?'. Similarly when in 1574 the 
Regent Morton asked on whose authority the Assembly were 
met the reply he received was that the Assembly met in the 
name of Jesus Christ. (15) 
Interestingly, and perhaps ironically, while this puritan 
confession of and English parliamentary commission was 
thus adopted by the Church of Scotland it was never 
ratified by the English parliament. A conference of both 
houses of the English parliament was held on 22nd March 
1648 but the Confession fell between the two stools of 
congregational/ 
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congregational independency and anglican erastianism. (16) 
The dream of a united presbyterian polity on both side s 
of the border never materialised. In England episcopacy 
was re-established and puritanism and its Confession of 
faith were never able to consolidate their position there. 
In Scotland events followed a different course and after 
a temporary re-establishment o f episcopacy the 
presbyterian system of church government was finally 
re-established in 1690 when the Westminster Confession 
of Faith became not just a law of the Church but Dart of 
the law of the land. 
Footnotes - Chapter 6 - The Westminster Confession 
of FC'lith 
(1) Cox, Practice and Procedure in the Church of 
Scotland, Sixth edition, p390 
(2) Book of Common Order, 1979, p121 
57. 
(3) After all, the requisite majority of presbyteries 
had indicated their approval in two successive 
years under the procedure for amending the 
'Declaratory Articles. This therefore permitted 
the 1974 Assembly to make the change. It .didn't 
compel the Assembly and in the event the Assembly 
decided not to proceed. 
(4) A F Mitchell, 'Introduction to Minutes of 
Westminster Assembly', 1874, pxxvii 
(5) A F Mitchell, op.cit. plxxx 
(6) J H S Burleigh, ,, {.\ Church History of Scotland', 
1960, p225 
(7) A Taylor Innes, The Law of Creeds in Scotland, 
031 
(8) 6aillie's Letters and Journals ii.90 - quoted in 
Innes oo.cit.,p32 
(9) Letter to Thomas Wylie, Minister of Borgue, 20th 
October 1643 
(10) Letter to the Right Honourable, My Lady Boyd, 
25th May 1644 
(11) op.cit. 
(12) Op.cit. 
(13) G 0 Henderson, The Church of Scotland, 071 
(14) Act. 5ess.23, 27th August 1647. llppendix 1 pp 
(15) S Mechie, 'The office of Lord High Commissioner', 
1957, Chaoter 1 
(16) A Taylor Innes, op.cit. p33 
58. 
CHPPTE R 7 
The Scots and the Westminster Confession s 
To all intents and purposes the adoption by the General 
Assembly of 1647 of the Westminister Confession meant the 
tacit drooping of the earlier Scots Confession of 1560. 
The present situation is that while the Westminster 
Confession has pride of pl a ce among the 'leading 
documents' of the Church in matters of doctrine, the .Scots 
Confession, along with the First and Second 800ks of 
Discipline and the 1564 Book of Common Order, is 'held in 
honour as having an important olace in the history of 
Scottish presbyterianism,}1) It was the proposal to add 
the Westminster Confession to this roll of honour which 
was abandoned in the General Assembly of 1974, in spite of 
oleading that this was promotion rather than demotion. 
The question which we must now look at is to what extent 
it was intended that the Westminster Confession should 
suoersede the Scots Confession. Certainly, as we have 
noted, the Scots Confession was drawn up in the heat of 
controversy, theological, ecclesiastical and political. 
It was more a manifesto of a movement than a creed of a 
church, and was indeed ratified in terms which imoly as 
much, viz. the Confession of faith professed and believed 
by the Protestanti s within the realme of Scotland,.(2) 
Moreover, the Confession had not claimed for itself 
finality of judgement. In its preface it invited 
correction and in its text it recognised the fallibility 
of human documents drawn up and approved by human councils. (3) 
Yet, at the same time, it had for over eighty years enjoyed 
the sanction of civil as well as ecclesiastical authority. 
It had been subscribed itself and was also soecifically 
commended in the King's Confession of 1581 which sooke of 
'the true Christian faith and religion -----, as more 
oarticul a rie ----- expressed in the confessioun of our 
faith, stablished, and publiclie confirmed, by sindrie 
Acts of Parliaments and now, of a long time ----- openlie 
orofessed/ 
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professed by the King's Majestie, and whole bodie of his 
realme, both in burgh and land'. (4) Moreover as we have 
noted the Negative Confession, founded so clearly upon the 
Scots Confession, provided the first section of the National 
Covenant of 1638. Indeed the General Assembly of 1638 had 
declared: 'The Confession of Faith and National Covenant, 
and oath of this kirk, as renewed in February 163B, is 
allowed and approven in the haill heads and articles 
thereof; and all masters of universities, colleges and 
schools, and all others who have not already sUbscribed 
the said Confession and Covenant, are ordained to subscribe 
the same,.(5) The point that the Scots Confession, albeit 
as 'sharpened' by the Negative Confession was thus 
embedded in the National Covenant is an important one. 
James Cooper remarks: 'Still the Confession of 1560 was 
there expressing the very core of the Church's faith at 
this stormy time', and probably the last thing which the 
Covenanters of that day expected or desired was th8t they 
should go to England for a new one. But the Solemn 
League and Covenant had become for them a political 
necessity, and having agreed to that, they were obliged to 
take whatever was sent down to them by the Westminster 
Ilssembly. (6) 
Cooper, Professor of Church History at Glasgow University 
at the beginning of the present century, and one of the 
Scottish 'Tractarians' was certainly not inimical to the 
position of the Westminster Confession. Indeed in the 
controversies regarding its status through which he lived 
he spoke warmly of it as embodying 'every article of those 
Fundamental Truths of the Gospel set forth so well in the 
Ancient Creeds and by the earliest and most excellent 
Councils of the Church, and taught in the New Testament 
(7~ by our Lord and His Apostles'. I Its extreme Calvinism 
he granted was not in temper with the age but it provided 
an important doctrinal continuity with the past and with 
the universal church of the present. 
Yeti 
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Yet whatever may have been the intentions of the 
Covenanters with regard to continuity with the earlier 
Scots Confession the fact remained that the ~estminster 
Confession did supersede its predecessor. Cooper takes 
issue with Taylor Innes for thus speaking of the Church 
as 'throwing away its old Creed' (8 ) on the grounds that 
the General Assembly Act of 1647 makes no mention of the 
Scots Confession. Coope r argues tha t when the 1\ c t 
declares the new Confession to be most agreeable .to the 
word of God, and in nothing contrary to the received 
doctrine ----- of this kirk' the reference is to the 
doctrine embodied in the Scots Confession. Innes is 
therefore correct when he supposes that the Assembly held 
both confessions to be true and cpnsistent with each other, 
and this indeed makes sense in view of the fact that the 
National Covenant continued to be binding, and the old 
confession was incorporated within this. Yet, as the 
Act of Assembly acknowledges, the new Confession was 
'a common Confession of Faith for three kingdoms' a nd the 
political necessities of the period would make this a more 
important consideration than the question of continuing 
adherence to the earlier confession. 
Parliamentary approval, as in the case of the earlier 
Scots Confession, was also sought, and on 7th February 
1649 the Estates of Parliament 'having seriously considered 
the Catechism with the Confession of Faith, with three 
Acts of Probation thereof, presented unto them by the 
commissioners of the said General Assembly' r a tified and 
approved 'the said Catechisms, Confession of Faith, and 
Acts of Approbation of the same'. Twelve years later an 
Act Recissory of Charles II annulled the proceedings of this 
parliament, thereby making the Westminster Confession 
again purely a Church document, not a state document. 
In so far as the earlier legislation of 1579 and 1592 
still remained in force the Scots Confession continued to 
enjoy parliamentary sanction. However, these proceedings, 
if anything served to strengthen the oosition of the new 
and/ 
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and weaken the oosition of the old, particularly in view 
of the fact that Parliament proceeded to restore 'the 
ancient and sacred order of bishOPs,(9) and to assert 
his majesty's supreme authority and supremacy over nIl 
persons and in all causes ecclesiastical within his 
kingdom,~10) The fact that the episcooal party adhered 
to the older Scots Confession served further to consolidate 
the presbyterian oarty round the Westminster Confession 
and ensure its complete adoption in the Revolution 
Settlement when it came. 
The final nail in the coffin of the Scots Confession was 
its use in the Test Act of 1681. This Act required the 
submission of all in positions of Church and state to 
acknowledge the royal suoremacy and to reoudiate the 
covenants. Those holding office were required to swear 
'1 own and sincerely profess the Protestant religion, 
contained in the Confession of Faith, recorded in the first 
oarliament of King James VI and I believe the same to be 
founded on and agreeable to the Word of God'. The oath 
went on to 'affirm and swear, by this my solemn oath, 
that the king's majesty is the only supreme governor of 
this realm over all oersons, and in 811 causes, as well 
ecclestiastical as civil'. (11) There was an absurd 
contradiction here, namely that one of the very things the 
Confession repudiated was the idea of royal suoremacy 
over the Church! Yet in other respects, as Bishop Burnet 
oointed out 'it was found to be much more moderate in many 
ooints than could have well been expected, considering 
the heat of the time,.(12) Indeed the 'heat of the time' 
can be gauged from the fact thata month before the passing 
of this Act Donald Cargill, formerly minister of the aarony 
of Glasgow who had been evicted for his adherence to the 
Covenants, was executed in Edinburgh. His crime was to 
have excommunicated the king, his brother (and heir) James 
Duke of York and other enemies of the Covenants at a field 
conventicle the previous seotember.(13) This was the 
'killing time' and the heat was on. 
The/ 
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The choice of the Scots Confession as a basis for the 
'test' was determined partly therefore by the fact that 
the westminster Confession was the Confession associated 
with the presbyterians and covenanters. Even although 
the Scots Confession was associated with the National 
Covenant it was by now (again to quote Burnet) 'so worn 
out of use that scarcely anyone in the whole Parliament 
had ever read it,.(14) Moreover the Westminster 
Confession no longer had any legal standing havi~g been 
annulled by the Act Recissory of 1661 while the Scots 
Confession, though forgotten by the peoole, remained on 
the Statute Book. Now for the first time Charles found 
himself alienating his friends as well as his enemies. 
Coooer notes that the effect of the test was that many 
of the best presbyterian ministers who were serving under 
the bishops were led to demit(15) while the royalist 
Aberdeen episcopalians exoressed themselves unhaopy with 
some of the doctrine contained in the Scots Confession, 
for examole its teaching about the signs of the true 
church, the unchurching of those who do not rightly 
administer the sacraments and the teaching that the image 
of God is utterly defaced in man. Because of this 
uneasiness on the part of the king's supporters an 
explanation was required and it was given by Bishop 
Paterson of Edinburgh. Its terms are significant for 
they set a pattern of adherence to Confessions which 
remains to this day. The bishop's explanation stated: 
'The Confession of Faith ratified in the Parliament of 
1567 was framed in the infancy of the Reformation, and 
deserves its due praises, yet by the Test we not swear to 
every oroposition or clause therein contained, but only to 
the true Protestant religion founded on the Word of God 
contained in that Confession, as it is opposed to Pooery 
and fanaticism,.(16) In that explanation we see the 
beginnings of the distinction which we now readily accept 
between, on the one hand, 'a confession of Faith' and, in 
the other 'fundamental doctrines contained in a confession 
oU 
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of faith'. The need for qualification with regard to 
the Scots Confession in 1681 was to be rep~ated again and 
again as we shall see, with regard to the Westminister 
Confession. Indeed it is implicit in the ordination 
question 'Do you believe the fundamental doctrines of the 
Christian faith contained in the Confession of Faith of 
this Church?'. Here also in the Test we see that 
intermingling of doctrine and law whereby religious 
affirmation is tied up ~ith questions of civil right, and 
where prooerty, security and even life itself came to 
deoend upon what one professed to believe. 
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CH ~ PTER 8 
The Church by Law Established (2) 
As we noted in the previous chaoter the effect of all 
these proceedings was to strengthen the position of the 
Westminster Confession and weaken that of the Scots 
Confession. The persecution of the covenanters continued 
under James VII (1685-89). His aim was to restore Roman 
Catholicism as the official religion north and south of 
the border, and alarm was created among presbyterians by 
his advancement of Roman Catholics to positions of 
orominence. At the same time he had to recognise the 
strength of Protestant feeling and sought a measure of 
toleration whereby people were free to worship as they 
chose in orivate houses or places built for the puroose, 
providing that no disloyalty was preached.(1) One effect 
of this was to divide further the extreme covenanters from 
the more moderate presbyterians who accepted this position 
and organised themselves as a dissenting body. While all 
presbyterians deplored the brutal persecution of the 
covenanters very many sought less extreme positions, and 
( 2' had indeed lost their enthusiasm for the Covenants. J 
Yet while there was now a clear division between the 
moderate and extreme presbyterians, and the latter were 
prepared to co-operate to some extent under 2 Catholic 
king,(3) there was no doubt about the continuing adherence 
of all presbyterians to the Westminster Confession. Thus 
in an Address to the King in 1687 they acknowledged his 
'toleration' but went on: 'we are still resolved to 
preserve an entire loyalty in our doctrine and practice, 
consonant to our known orinciples, which, according to the 
Holy Scriptures, are contained in the Confession of Faith 
generally owned by Presbyterians in all parts of your 
Majesty's dominions,.(4) The reference is clearly to the 
Westminster Confession and the Address refers neither to 
the Scots Confession nor the Covenants. As we have 
just noted the moderate prebyterians were 'distancing' 
themselves/ 
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themselves from the Covenants, and this prepared the way 
for the settlement under William and Mary when they made 
it a condition of the re-establishment of Presbytery that 
the covenants be ignored. It was the acceptance of this 
condition which kept the Cameronian party and church in 
being after the settlement of 1690. At the same time, 
as we noted in the last chapter, the Scots Confession, 
which was associated with the episcopal establishment had 
thereby fallen into disfavour. The way was thus clear as 
the Address of 1687 illustrates, for the Westminster 
Confession to furnish the doctrinal basis of the Church 
of Scotland in the Revolution Settlement of 1690 when for 
the second time the presbyterian system became the Church 
by Law established. 
Act 1690 c.S 'Ratifying the Confession of Faith and 
settling Presbyterian Church Government' declared: 'their 
majesties, with advice and consent of the said three 
Estates, do hereby revive, ratify, and perpetually confirm 
all laws, statutes, and Acts of Parliament made against 
Popery and Papists, and for the maintenance and 
oreservation of the true Reformed Protestant religion, 
and for the true Church of Christ within this kingdom, in 
so far as they confim the same, Dr are made in favour 
thereof. Like as, they by these presents ratify and 
establish the Confession of Faith, now read in their 
presence, and voted and aporoven by them, as the public 
and avowed Confession of this Church, containing the sum 
and SUbstance of the doctrine of the Reformed Churches 
(which Confession of Faith is subjoined to this present 
Act). As also they do establish, ratify and confim the 
Presbyterian Church government"(S) We should note 
various things about this. In the first place it is 
worth noting that Parliament approved the Confession 'as 
read in their presence'. There is no reference to the 
fact that when the General Assembly approved it in 1647 
it had done so with certain qualifications, particularly 
with regard to chaoter 31 concerning the civil magistrate 
and/ 
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and calling of assemblies.(6) Also, the Assembly that 
year had approved the Confession 'as to the truth of the 
matter (judging it to be most orthodox, and grounded upon 
the Word of God,).(7) With regard to the first ooint 
Taylor Innes has reoroduced relevant minutes of Parliament 
in the first (1867) edition of his'Law of Creeds in 
Scotland' and these show that when the matter was debated 
in parliament an attempt was made to have the Confession 
ratified 'as it was approven by the General Assembly of 
1647', but this was after Parliament had already aooroved 
it 'as read' and so any reference to the General Assembly 
of 1647 was left out.(8) Nevertheless when the General 
Assembly itself took up the matter it passed an Act 'that 
all probationers licensed to preach, all intrants to the 
ministry, and all other ministers and elders, received 
into communion with the church in its government, be 
obliged to subscribe their approbation of the (Westminster) 
Confession of Faith, approven by the former General 
Assemblies of this Church, and ratified in the second 
session of the current parliament,.(9) We can notice the 
interpolation of the ohrase 'approven by former General 
Assemblies'. The significance of this is twofold. In 
the first place it asserts that the Church's doctrinal 
standard is her own business. Parliament may approve 
but it is not that aoproval which gives the Confession 
authority within the Church. There is, related to this 
another question, however, and that is to what extent such 
parliamentary aoproval becomes legally binding upon the 
Church. There are those who would argue that it does 
and, significantly, one of the arguments advanced in 1969 
by the National Church Association to establish the 
illegality of altering the status of the Westminster 
Confession was that to do so would be to breach this Act 
of 1690. (10) It is just this sort of argument which 
raises those fundamental questions about law and doctrine 
which seems to place the Church in a legal strait jacket. 
The other significant point about the phrase 'aooroven by 
former General Assemblies' is of course that it is a 
reminder/ 
reminder that that approval had been with a degree of 
qualification. 
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It is also interesting to note the terms in which the Act 
of 1690 aporoves the Confession. It describes it 'as the 
public and avowed Confession of this Church, containing 
the sum and sUbstance of the doctrine of the Reformed 
Churches'. The Confession is the nublic Confession of 
the Church. Does this imply something distinct from the 
orivate confession of the individual member of the Church? 
Certainly we know that William sought a degree of 
moderation and toleration after the bitterness of his 
predecessor's reign. His Majesty's letter to the ~ssembly 
of 1690 had sought to set the tone by saying: 'A calm and 
o"eaceable procedure will be no less pleasing to us than it 
becometh you. We could never be of the mind that violence 
was suited to the advancing of true religion, nor to intend 
that our authority should ever be a tool to the irregular 
passions of any oarty. Moderation is what religion 
enJolns, neighbouring churches expect it of you and we 
recommend it to you,.(11) And in the most recent 
consideration of the Westminster Confession by the Church 
of Scotland a comment from the Presbytery of st Andrews 
seems relevant in this connection: 'We have always 
maintained the distinction between the faith of the Church 
which it is the Church's duty to formulate, and through 
discussion and debate to reformulate, as clearly as it 
can; and the personal faith of the individual member and 
office-bearer which can never in all points conform exactly 
to these official statements,.(12) However, that does not 
aopear to have been a distinction of which the General 
Assembly of 1690 was aware, for again its attitude to the 
Confession differed from that of parliament. As the 
Act of Assembly from which we have just quoted makes clear 
private approbation was to be required of this public 
confession by all probationers, ministers and elders. 
Furthermore the reference back to what former Assemblies 
had aporoved revives that phrase from 1647, 'as to the 
truth/ 
truth of the matter', which contrasts with the more 
moderate terms of the Act of Parliament which soeaks of 
the Confession as 'containing the sum and substance of 
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the doctrine of the Reformed Churches'. The Assembly's 
phrase, 'the truth of the matter' takes us . back to the 
ratification of the Scots Confession in 1560 as 'grounded 
uoon the infallibill treuthe of Godis Word'. Parliament's 
phraseology takes us forward to our own time and admits 
of a less rigid attitude to the actual terms of the 
Confession. The distinction between a confession which 
claims to be fundamental doctrine and one which claims 
to contain fundamental doctrine is a crucial one, and one 
which we now readily accept.(13) 
Parliament in its act of 1690 thus ratified the Confession 
and settled the government of the Church as presbyterian, 
confirming the Act of 1592,with the exception of those 
parts of that act which dealt with patronage. Acts 'made 
against Popery and Papists' were confirmed, as was 'the 
Presbyterian Church government' •••• as 'the only government 
of Christ's Church within this Kingdom,.(14) The act 
further granted considerable power to the Church 'to try 
and purge out all insufficient, negligent, scandalous and 
erroneous ministers, by due course of ecclesiastical 
process and censures'. This the Church proceeded to do, 
though not always in the spirit of moderation which King 
William enjoined. One of their 'weapons' was the 
Westminster Confession itself. Parliament had said 
nothing about subscription to it, though, as we have noted, 
the Assembly did. As far as the Church was concerned it 
was more than a 'public and avowed confession'; it was 
a test of orthodoxy. 
However, while subscription was demanded in terms of the 
Act of Assembly (not of Parliament), no specific formula 
of subscriotion was laid down, other than that ministers 
and office-bearers 'subscribe their approbation'. Yet 
while the Church would admit none who would not subscribe 
it/ 
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it was not oreoared to admit as 2 matter of course all who 
would. In 1692 one hundred and eighty episcopal clergy 
approached the General Assembly seeking admission to a 
share in the Church's government. They even came armed 
with a formula of subscription which William himself had 
approved. It is worth quoting~ 'I •••••• do sincerely 
declare and promise that I will submit to the Presbyterian 
government of this Church, as it is now established in 
this Kingdom under their Majesties King William and Queen 
Mary, by presbyteries, orovincial synods and general 
assemblies; and that I will, as becomes a minister of the 
Gospel, heartily concur with the said government, for the 
suppressing of sin and wickedness, the promoting of piety, 
and the purging of the Church of all erroneous and 
scandalous ministers. And I do further promise that I 
will subscribe the Confession of Faith and the Shorter 
and Larger Cathechisms, now confirmed by Act of Parliament, 
as containing the doctrine of the Protestant religion 
professed in these Kingdoms,.(15) William further backed 
UP this application by a letter to the Assembly in which 
he wrote: 'It is represented to us that you are not a 
full General Assembly, there being as a great number of 
the ministers of the Church of Scotland as you are who are 
not allowed to be represented'. This may have been true, 
but it certainly was not tactful. What followed was 
rather more diplomatic: 'We have signified our pleasure 
to these conform ministers to apoly to you in terms of a 
formula and declaratory, which we have delivered to our 
commissioner, being rather inclined (that this union may 
be the more effectual and cordial) that it should be an 
act of your own to receive and assume into church 
government and communion with you such as shall a ddress 
to you in these terms and subscribe the Confession of Faith, 
which- clears the soundness of their principles as to the 
fundamental articles of the Protestant religion'. (16) 
Making it clear that whatever it did would be an act of 
its own and that it was master of its own procedure the 
Assembly/ 
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Assembly remitted the whole matter to a committee. ~hen 
it became apoarent that this was a delaying tactic and 
that no positive response was forthcoming the 
Commissioner dissolved the Assembly, whereupon the 
Moderator declared 'that the office-bearers in this house 
of God have a spiritual instrinsic power from Jesus Christ, 
the only Head of the Church, to meet in Assemblies about 
the affairs thereof, the necessity of the same being first 
represented to the magistrate'. 50 saying he announced 
a date for the next meeting of the Assembly. The 
Moderator's act was based upon the qualification entered 
by the 1647 Assembly with regard to the adootion of the 
~estminster Confession of Faith. ~hat is particularly 
interesting, however, from the point of view of this study 
is the insight into King Uilliam's wishes given in the 
formula oresented by the eoiscopalian clergy. Firstly, 
there is reoeated the interpretation of the Act of 
Parliament where the Confession is described not as being, 
but as containing the doctrine of the Protestant religion. 
And secondly, there is the recognition that this is what 
is intended by subscriotion rather than an acknowledgement 
that the Confession expresses the oersonal faith -of the 
individual. These two points go to the heart of the 
relationshios between Church, office-bearers and creed, 
and still raise questions today for theologians and lawyers 
alike. This is perfectly clear from the comments of 
St Andrews Presbytery in 1976 quoted above, and from the 
whole debate in the General Assembly of that year as 
referred to in the Introduction. 
The Moderator in 1692 had called the Assembly to meet 
again in August 1693,(17) but the initiative remained with 
~illiam and Parliament. Before the day appointed by the 
Assembly there was enacted the 'Act of Settling the Quiet 
and Peace of the Church'. This sought from all ministers 
an oath of allegiance acknowledging William and Mary's 
sovereignty de jure as well as de facto. lt further 
called upon their Majesties 'that they would be pleased 
tol 
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to call a General Assembly, for the ordering of the affairs 
of the Church' (thus by-passing that called by the 
Moderator), the business of such an Assembly to be, inter 
alia, the acceptance of the conforming episcopal clergy. 
But with regard to the subscription of the Confession 
there is a considerable departure from the terms of the 
Act of 1690 ratifying the Confession of Faith, and indeed 
from the formula presented the previous year by the 
episcopalians with William's approval. Under the new Act 
of 1693 those who are admitted as ministers or preachers 
are to 'subscribe the Confession of Faith ratified in the 
5th Act of the second session of this Parliament, declaring 
the same to be the confession of his faith and that he owns 
the doctrine therein contained to be the true doctrine 
which he will constantly adhere to,.(18) Far from 
settling the quiet and peace of the Church this served only 
to inflame the situation, for it presumed that the civil 
power had the right to call ecclesiastical assemblies, and 
to determine who, and upon what conditions, could sit and 
vote in them. A collision between Church and Crown seemed 
inevitable and was averted only by the intervention of 
William Carstares, Scottish chaplain and respected adviser 
to the King. A dramatic story tells of Carstares 
intercepting the royal orders and wakening the King late 
at night to plead with him to withdraw the instruction that 
Christian ministers were to hold office on the basis of a 
civiloath.(19) In the event William, to his everlasting 
credit, accepted Carstares' advice and the crisis was 
averted. The important thing for us to note, however, is 
that when the Assembly met it proceeded to enact a formula 
of subscription to the Westminster Confession, not along 
the lines of the welcome Act of 1690 but in accordnace 
with the despised Act of 1693. This is the earliest 
specific formula prescribed by the Church. Conforming 
episcopal clergy were to be received into communion upon 
subscribing as follows: 'I ••••• do sincerely own and 
declare the above Confession of Faith, approven by former 
General/ 
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General Assemblies of this Church and ratified by Law in 
the year 1690, to be the confession of my faith; and that 
I own the doctrine therein contained to be the true doctrine 
which I will constantly adhere to; as likewayes that I own 
and acknowledge Presbyterian government of this Church, 
now settled by law, by Kirk Sessions, Presbyteries, 
Provincial Synods and General Assemblies, to be the only 
government of this Church, and that I will submit thereto, 
concur therewith, and never endeavour directly o~ indirectly, 
the prejudice or subversion thereof; and that I shall 
observe uniformity of worship, and of the administration of 
all public ordinances within this Church, as the same are 
at present performed and allowed,.(20) It is interesting 
to cpmpare this early formula with today's much shorter 
one(21) but of particular interest in our present context 
is the terms of relationship to the Westminster Confession, 
which are taken from the Act of 1693, the only difference 
being that once again the phrase 'approven by former 
General Assemblies of this Church' has been interpolated. 
Certainly the Confession is still acknowledged as containing 
rather than being doctrine, but the doctrine concerned is 
no longer 'the sum and substance of the doctrine of the 
Reformed Churches' (Act 1690 c.5); nor is it 'the doctrine 
of the Protestant religion professed in these Kingdoms' 
(William's 1692 formula). Rather it is 'the true doctrine 
which I will constantly adhere to'. This clearly was a 
much tighter attachment to the Confession than William had 
first sought, and many of the episcopalian clergy would 
not subscribe it. The response of Parliament to this was 
to afford them the protection of law in retaining their 
oarishes, though without signing the formula required by 
the Churon (and the Act of 1693) they were not admitted to 
the Church courts. In 1707 as many as one hundred and 
sixty-five ministers were exercising this option and one, 
Archibald Lundie of Saltoun, remained in his East Lothian 
parish from 1696 to 1759 - the last of the 'old Scotch 
episcopalians,.(22) 
The/ 
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The requirement to subscribe in terms of the Act of 1693 
was reoeated by the Assembly of 1699 and again by the 
Assembly of 1700(23) and in 1704 it was extended to elders 
commissioned to the General Assembly. This was because 
Queen Anne's symoathy towards the eoiscooalians encouraged 
them in their hooe that there might soon be are-establishment 
of eoiscopacy, and while their ministers were excluded from 
the Church courts unless and until they subscribed the 
formula, their elders were not. Accordingly in , 1704 the 
Assembly passed an 'Act anent commissioners to the General 
Assembly and their subscribing the Confession of Faith'. 
This required 'that all commissions to ministers and ruling 
elders, from Presbyteries, Universities and royal Burghs, 
to subsequent Assemblies, bear, that they have subscribed 
the Confession of Faith of this Church, according to the 
11th Act of the General Assembly of 1700'. (24) The net 
was drawn even tighter the following year when this provision 
was extended to licenciates and it was recommended 'to the 
several Presbyteries of the Church to keep a watchful eye 
uoon all Students of Theologie and to be careful that none 
be licensed to oreach or admitted to Churches but such as 
shall give evidence of their Orthodoxy by signing the 
Confession of Faith ••••• as the Confession of their Faith'. (25) 
This was designed to orevent young eoiscooalians succeeding 
to vacant charges. 
It was in this same year, 1705, that the Scottish Parliament 
aopointed commissioners to treat with commissioners of the 
English parliament about 2 union. HS these proposals 
gave rise to anxiety about the future of the Scottish 
Church an Act for Securing the Protestant Religion and 
Presbyterian Church Government (The Act of Security) was 
passed and incorporated in the Act of Union itself. This 
Act qonfirmed the 1690 Act ratifying the Confession of Faith 
and settling Presbyterian Church government, and while the 
Act of 1693 for Settling the Quiet and Peace of the Church 
is not soecifically mentioned, the terms of adherence to 
the Westminster Confession are taken from it. The 
Confession/ 
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Confession indeed was to serve not just as an 
ecclesiastical but as a civil test, subscription being 
required from university and school teachers who 'shall 
acknowledge and profess, and shall subscribe to the 
foresaid Confession of Faith, as the confession of their 
faith,.(26) Notwithstanding the various assurances and 
guarantees of the Union the united Parliament proceeded 
to legislate 'to prevent the Disturbing of those of the 
Episcooal Communion in that part of Great Britain called 
Scotland'. To us this would seem reasonable enough but 
it alarmed the Church at the time, particularly when taken 
in conjunction with the proposal to re-introduce oatronage, 
as was indeed done by Parliament in the following year. 
Many of the patrons were episcopalians and the fear was 
that this would inevitably be reflected in their choice of 
nominees. The General Assembly could not interfere and 
prevent Parliament from legislating in this way if 
Parliament were so minded, but it could, and it did, 
detemine the conditions upon which candidates might be 
ordained and admitted to the ministry. Anticipating what 
~as to come therefore, the Assembly in 1710 oassed an 
' Act for preserving the Purity of Doctrine'. In this it 
was declared: 'The General Assembly does discharge all 
persons to vent any opinions contrary to any head or 
article of the said Confession and Catechism, or use any 
expressions in relation to the Articles of Faith, not 
agreeable to the form of sound words exoressed in the Word 
of God and the Confession of Faith and Catechisms of this 
Church, which are most valuable pieces of her Reformation'. (27) 
This prepared the way for a major Act of 1711 (concerning 
Probationers and settling Ministers with Questions to be 
oroposed to and Engagements to be taken of them'. (28) 
This prescribed questions to be put to orobationers on their 
licensing and to ministers on their ordination and induction. 
It also laid down a new formula. The second question for 
probationers is revealing. It asked: 'Do you sincerely 
own and believe the whole doctrine of the Confession of 
Faith/ 
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Faith, approven by the General ~ ssemblies of this National 
Church, and ratified by law in the year 1690, and frequently 
confirmed by divers Acts of Parliament since that time, to 
be the truths of God contained in the Scriptures of the Old 
and New Testaments? And do you own the whole doctrine 
therein contained as the confession of your faith?' The 
formula began in similar vein: 'I ••••• do hereby declare, 
that I do sincerely own and believe the whole doctrine 
contained in the Confession of Faith ••••• to be the truths 
of God; and I do own the same as the confession of my own 
faith'. (29) 
Clearly we have travelled a long way from the original Act 
of 1690 which sooke of the Confession as 'the public and 
avowed Confession of this Church', and as 'containing the 
sum and substance of the doctrine of the Reformed Churches'. 
Even the parliamentary Act of 1693, while requiring the 
subscriber to acknowledge the Confession 'to be the 
confession of his faith' still did not go beyond speaking 
of 'the doctrine therein contained as being the true 
doctrine which he will constantly adhere to'. By 1711, 
however, a point had been reached where the Confession was 
not only to be embraced privately and personally, as well 
as publicly and corporately. It was to be accepted in its 
entirety, 'in toto' - 'the whole doctrine therein contained 
as the truths of God'. 
There is in fact a certain hypocrisy here, as James Coooer 
ooints out.(30) It is plain from the foregoing account 
that the General Assembly was often motivated in these 
controversies by political rather than religious concerns. 
That is to say their purpose was not 50 much to maintain 
a strict Calvinist doctrine as to exclude those who posed 
a threat to the presbyterian establishment. It was in 
this context that the Confession became a weapon. Cooper 
in fact points out that even in this period there were 
Acts of 4ssembly which distinguished between parts of the 
Confession in so far as they specify some doctrines as 
'grea t/ 
'great and fundamental truths'. An Act of 1696, for 
example, laid special emphasis on 'the doctrine ;of the 
Trinity, the Incarnation, His satisfaction to justice, 
salvation through Him, justification by His imputed 
righteousness to them who believe on His name, the 
resurrection of the dead, and in a word, the authority 
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of Scripture revelation. 'These are described as 'the 
grand Mysteries of the Gospel,.(31) This, beit noted, 
two years after approving a formula of subscription to the 
Confession which simply referred to 'the doctrine contained 
therein as the true doctrine which I will constantly adhere 
to'. Presumably the doctrines of the Confession not 
enumerated in the 1696 Act, e.g. 'Of God's eternal decree' 
which sets ' forth the doctrine of predestination around which 
the nineteenth century confessional controversies centred, 
were even then regarded as less than one of 'the grand 
Mysteries of the Gospel'. 
Hypocrisy or no the fact is that the terms of subscription 
to the Confession enacted in 1711 remained in force in the 
Church of Scotland until 1889 (for elders) and 1905 (for 
ministers) - of which more in due course. Perhaps 
'hypocrisy' is too uncharitable a word. A more sympathetic 
term might be 'astuteness'. Astute the policy certainly 
was, for it assured that when for the second time presbytery 
became 'the Church by law established' it remained so. 
ThataConfession of Christian doctrine should so effectively 
have provided the corner stone of an ecclesiastical 
establishment raises many interesting questions - for 
theologians and for lawyers. 
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CHAPTER 9 
Establishment threatened 
When the General Assembly in 1647 adopted the Westminster 
Confession of Faith it did so, as we have noted, with some 
reservations. In particular the not mentioning in the 
Confession of 'the .several sorts of ecclesiastical 
officers and assemblies shall be no prejudice to the truth 
of Christ in these particulars, to be expressed fully in 
the Directory of Government,.(1) More significantly a 
qualification was entered with regard to the second article 
of Chapter 31. This article declares: 'As magistrates 
may lawfully call a synod of ministers, and other ·fit 
persons, to consult and advise with about matters of 
religion; so if magistrates be open enemies to the church, 
the ministers of Christ, of themselves, by virtue of their 
office, or they, with other fit persons upon delegation 
from their churches, may meet together in such assemblies,.(2) 
The Act of 1657 declares that the Assembly understand this 
to apply only to 'kirks not settled, or constituted in 
point of government,,(3) and that this article in no way 
prevented 'kirks constituted and settled' from assembling 
'by the intrinsical power received from Christ, as often 
as it is necessary for the good of the Church so to assemble, 
in case the magistrate, to the detriment of the Church, 
withhold or deny his consent, the necessity of occasional 
assemblies being first remonstrate unto him by humble 
supplication f .(4) 
The Act of 1647 therefore makes clear what the Confession 
did not make sufficiently clear for the Assembly, (and of 
course it was primarily a document drafted by an English 
parliamentary commission and not specifically for the 
Church of Scotland), namely that while the Church 
respects the authority of the magistrate in the matter of 
calling ecclesiastical assemblies this is not to be 
considered an absolute authority. 
instances/ 
Indeed, we have noted 
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instances (see p55, p71 supra) where the Church asserted 
its own right to call assemblies in situations where the 
civil magistrate proved non-co-operative, or even obstructive. 
In this qualification of the Confession we see maintained 
one aspect of a question which was to trouble the Church 
of Scotland from its re-establishment in 1690 until the 
union of 1929. The question concerns the nature of an 
ecclesiastical establishment and the whole relationship 
between church and state. During the reigns of "the 
Stuarts establishment had frequently been expressed in an 
erastian form where the .state had sought to ~ control the 
church, and we have already seen that when the Westminster 
documents became basic to the establishment of 1690 the 
church pursued a spirited policy of maintaining its 
independence. 
But if establishment can tend towards erastianism it can 
also tend in the opposite direction, so that what emerges 
is a clericalist state with the church as the dominant 
oartner. While there have been swings in Scotland towards 
both extremes neither has been really reached or long 
maintained. Francis Lyall(S) instances Laud's Prayer 
Book, James V1's attempt to impose bishops and the 
operation of the Test Acts as erastian operations, but 
these were all of limited duration. Clericalist 
tendencies have also emerged, but the pattern of Geneva, 
so admired by Knox, was never achieved in Scotland. The 
Scots parliament never enacted the First Book of Discipline 
and the attempt by the Scots to make the whole of Britain 
presbyterian in exchange for help against Charles 1 did not 
succeed. Lyall comments: 'the church did not achieve the 
position of dominance inherent in true Clericalism, 
probably due to the conciliar nature of Presbyterianism, 
which militates against the creation of a clerical 
institution of sufficient politicl weight and continuity 
to act as a political force. The fact is that the Church 
of Scotland has not controlled the state, thought it has 
greatly/ 
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greatly influenced it at times,.(6) 
We have noted that the qualification of the Westminster 
Confession of Faith by the General Assembly of 1647 
stressed one aspect of an establishment of religion, 
namely a concern that the church should preserve its 
independence in matters spiritual. But the church had 
additional expectations from its status as being by law 
established. There was firstly the view that the nation 
in its corporate capacity should honour God. Protestant 
Christianity was not to be regarded as a matter of 
individual and private opinion. It was the religion of 
the state. Consequently not only did the state have a 
duty to worship and honour God; it also had an obligation 
to protect and maintain 'the true religion'. Accordingly 
the Act of Assembly of 1647 approving the Confession of 
Faith had no quarrel with another section which dealt with 
the power of the civil magistrate, namely Chaoter 23. 
Article 1 of this chapter declares: 'God, the supreme 
Lord and King of all the world, hath ordained civil 
magistrates to be under him over the people, for his own 
glory, and the publick good; and, to this end, hath armed 
them with the power of the sword, for the defence and 
encouragement of them that are good, and for the punishment 
of evil doers,.(7) Article 3 of the same chapter is more 
specific: 'The civil magistrate may not assume to himself 
the administration of the word and sacraments, or the power 
of the keys of the kingdom of heaven: yet he hath authority, 
and it is his duty, to take order, that unity and peace be 
preserved in the church~ that the truth of God be kept pure 
and entire, that all blasphemies and heresies be suppressed, 
all corruptions and abuses in worship and discipline 
prevented or reformed, and all the ordinances of God duly 
settled, administered and observed. For the better 
.< < 
effecting whereof, he hath power to call synods, to be 
present at them, and to provide that whatsoever is 
transacted in them be according to the mind of GOd,.(8) 
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Establishment means, in other words, that the Church can 
look to the state not only to protect it, but to root out 
opposition to it and enforce its decrees. 
One extreme, and mercifully not typical example of the 
implementation of such a policy concerned the execution of 
Thomas Aitkenhead for atheism in 1697. The General 
Assembly of 1690 had declared 'that there hath been in 
some a dreadful atheistical boldness against God, some 
have disputed the being of God, and His providence, the 
divine authority of the Scriptures, the life to come, and 
immortality of the soul,.(9) Thomas Aitkenhead, the 
eighteen year old son of an Edinburgh surgeon had been 
heard to describe the Old Testament as 'Ezra's Fables' and 
the New Testament as 'The History of the Impostor Christ'. 
He had characterised theology as 'a rhapsody of feigned and 
ill-invented nonsense' and the doctrine of the Trinity as 
'not worth any man's refutation'. Remarkable opinions, 
colourfully expressed for an eighteen year old, a fact 
which gives credibility to young Thomas's defence that he 
had read these things in books lent to him, and while he 
did not deny that he had repeated them he pleaded for 
clemency on grounds of his tender years, further declaring 
'that I do truly own the Protestant religion ---- and am 
resolved, by the assistance of Almighty God, to make my 
abhorrence of what is contained in this libel appear to 
the world in my subsequent life and conversation'. 
Notwithstanding this gracious speech the boy was sentenced 
to death and duly executed on 8th January 1697. Drummond 
and Bulloch comment: 'The evils of the seventeenth century 
had made contact with the scepticism which they had done 
so much to create and provided a strange prelude to the 
century of the Enlightenment,.(10) This incident was, 
mercifully, not typical but it gives an extreme example of 
how the power of the sword could be invoked by the Church 
in defence of the faith. The law was the protector of 
doctrine. 
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Another case, a few years later, demonstrates how civil 
power was invoked not simply to vindicate Christianity 
against dtheism but to maintain a presbyterian 
establishment in a monoooly position. The case concerned 
the Reverend James Greenshields, dn Episcopalian, who 
ooened a meeting-house in Edinburgh opposite St Giles and 
there conducted services according to the Book of Common 
Prayer. ~hen his landlord objected he WdS evicted by the 
Dean of Guild, but new premises were found and the services 
continued. The Presbytery of Edinburgh ordered him to 
desist, but he declined their jurisdiction. The presbytery 
accordingly took up the matter with the civil authorities 
and Greenshields was arrested and sent to the Tolbooth. 
The matter came before the Court of Session which declared 
that 'there needs no law condemning the English service, 
for introducing the Presbyterian worship explodes it as 
inconsistent'. They also held that his ordination by an 
'exauctorate' bishop was no true ordination (he had been 
ordained by Ramsay Bishop of Ross, after his deorivation).(11) 
So Greenshields was left in jail until he was prepared to 
give an undertaking to desist. Greenshields, however, 
would give no such undertaking. Instead he took advantage 
of the provisions of the recent Act of Union and appealed 
to the House of Lords. His appeal was successful 8nd the 
Lords in 1711 reversed the judgement of the Court of Session 
and ordered the Edinburgh magistrates to pay costs. (12) 
To us it seems impossible that a Presbytery should claim 
jurisdiction over non-presbyterian bodies, but toleration 
as we now understand it was not a feature of ecclesiastical 
life in the period of the Reformation or the Revolution. 
Taylor Innes describes the Reformation statutes as 'a 
solid block of intolerance,(13) with their declaration that 
there is 'no other face of church nor other face of religion 
than is presently by the favour of God established within 
this realm'. (14) and that those who did not believe its 
doctrine or participate in its life and worship were Ina 
members of the said kirke within this realme, sa long as 
they kept themselves sa divided fra the society of Christ's 
bodie' • 
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b d ' , (15) o 1e • Innes remarks: 'The Church brooked no rivals, 
and tolerated no individual and far less any collective 
dissent. . Claiming independence of the State, it at the 
same time demanded full and exclusive recognition from it: 
and it used against all dissent both its proper and its 
borrowed power,.(16) 
We have already noted how the Westminster Confession of 
Faith was a powerful weapon in the hands of the Church after 
the Revolution settlement, and how the Church preferred 
its own uncompromising formula of subscription to the more 
relaxed and tolerant one proposed by William. If such 
a use of the Confession to exclude episcopalians from 
church courts might be described as an exercise of the 
church's 'proper power' then the treatment handed out to 
Aitkenhead and Greenshields would appear to fall more 
oroperly within the category of 'borrowed power'. 
Significantly, though, the year 1711 which produced the 
tight formula of adherence to the Westminster Confession 
which was to remain in force for almost two hundred years 
(see p76 supra) saw also the House of Lords decision in 
the Greenshields case. The law of the church might 
preclude episcopalians from exercising any function in the 
church judicatories, but the English law lords upheld their 
right to exist and to worship in accordance with their own 
principles, subject always of course to their loyalty to 
Queen Anne and the Hanoverian succession. 
Such a 'hard line' policy on the part of the Kirk in 
enforcing a 'no other face of religion'policy in the 
Greenshields case is understandable in light of the 
introduction that same year of the Scottish Toleration Act, 
more fully entitled, 'an Act to prevent the Disturbing 
those of the Episcopal Communions in that part of Great 
Briiain called Scotland, in the Exercise of their religious 
worship, and in the use of the Liturgy of the Church of 
England; and for repealing the Act passed in the Parliament 
of Scotland, intituled an Act against irregular Baptisms 
and/ 
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and Marriage~' (10th of Anne, cap.? AD 1?11)~1?) 
This Act naturally caused elation amongst episcopalians 
and alarm amongst presbyterians who saw it asa blow 
'aimed at their treasured conception of a national Church, 
uniform in faith,worship and discipline,.(18) It 
permitted episcopalians to worship in freedom and repealed 
the Act of 1695 which prohibited 'outed' episcopalian 
clergy from baptising children and solemnising marriages. 
At the same time the act safeguarded the privileges of the 
established church. Section 4 declared 'that nothing 
herein contained shall be construed to exempt any of the 
persons frequenting the said Episcopal congregations from 
paying of tithes or other parochial duties to the church 
or minister of the parish to which they belong and in 
which they reside,.(19) Section 6 required that a record 
of episcopal baptisms be kept in the parish register and 
that banns for marriages be called in parish churches as 
well as episcopal ones in the case of episcopal marriages. 
Nevertheless the power of the established church was 
effectively checked, and section 10 specifically 'declared 
and enacted ---- that no civil pain or forfeiture, or 
disability whatsoever, shall be in any way incurred by any 
person or oersons, by reason of any excommunication or 
prosecution in order to excommunicate by the Church 
judicatories, in that part of Great Britain called Scotland, 
and all civil magistrates are hereby expressly prohibited 
and discharged to force or compel any person or persons to 
appear when summoned, or to give obedience to such sentence 
when pronounced, any law or custom to the contrary 
notwithstanding,.(20) There would be no more Aitkenheads 
or Greenshields. 
If the Scottish Toleration Act checked the power of the 
established church by countenancing a church outside the 
~ 
establishment and renouncing the power of the sword in 
the defence of religion, it was to be followed almost 
immediately by another Act of Parliament which struck at 
the very root of the 1690 settlement - the Church 
Patronage/ 
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Patronage (Scotland) Act of 1711. Drummond and Bulloch(21) 
quote the conclusion of Professor Gordon Donaldson 'that the 
principal mark of the Church of Scotland is establishment,~22) 
but observe that 'it might be more accurate to say that it 
is identity with the common people of Scotland, or continuity 
at the grass roots, rather than recognition by the State 
or association with any closely defined system of theology, 
for through all the changes the congregations in the 
parish churches varied little'. If, as is here. suggested, 
the concept of a church of the people is constitutive of 
the very character of the Kirk then no popular right has 
been more cherished and more bitterly contested than the 
right of the people to call their own pastors. This 
represents a ministerial authority which comes up from the 
people rather than down from a bishop(23) and still today 
a presbytery will not proceed to induct unless and until a 
call has been duly subscribed by a goodly proportion of 
the congregation. 
In 1690 William had grudgingly ceded the right of patronage 
to protestant heritors and elders. The congregation might 
thereafter approve or disapprove and the final say rested 
with the presbytery. If no nomination were made within 
six months of the occurrence of the vacancy the presbytery 
itself could appoint tanguam jure devoluto. In practice 
the system did not work well. Burleigh(24) points out 
that many of the protestant heritors were episcopalian 
. and in the country areas where there were elders at all 
they would have been the humbler classes and so subservient 
to the wishes of their social superiors. In many cases 
presbyteries were exercising the jus devolutum and the 
General Assembly of 1711 gave consideration to proposals 
which would serve as guidelines for presbyteries in this 
situation. These expressed the hope that presbyteries 
would make every effort to achieve settlemen~ satisfactory 
to all parties and provided for reference to the synod or 
the General Assembly in cases of difficulty. The Assembly 
of 1711 resolved to send these proposals down to presbyteries 
under/ 
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under the Barrier Act. (25) 
It was at this point that the Church Patronage (Scotland) 
Act was introduced to Parliament restoring the right of 
patronage to those in whom it had been vested prior to 
169D. The position in effect reverted to that of 1592 
as set out in the Act of that year 'Ratifying the 
Presbyt~rian Order of the Church,.(26) This had repealed 
the 'Black Acts' of 1584 in so far that the duty 'to 
receive his heinesse' presentationes to benefices, to give 
collation thereupon, and to put ardour in all causes 
ecclesiastical' was taken from bishops and given to 
presbyteries, but the right of presentation itself 
remained. The Act of 1592 concluded with the words 
'providing the foresaids presbyteries be bound and astricted 
to receive and admit quhatsumever qualified minister, 
presented be his majesty or other 'laick patrones'. This 
was the position restored in 1711. 
The response of the General Assembly to this unilateral 
and high-handed act of the British parliament was to frame 
a memorial of protest which declared that 'by the Act 
restoring the power of presentation to patrons the legally 
established constitution of this church was altered in a 
very important point,.(27) This Act was described by 
Lord Macaulay in 1866 as a violation of the Articles of 
Union and a change from which 'has flowed almost all the 
dissent now existing in Scotland,.(28) This is no 
exaggeration for it was the exercise of patronage in 
accordance with this Act which lay behind the formation 
of the Secession and Relief Churches in the eighteenth 
century and behind the Disruption in the nineteenth. It 
was not repealed until 1874. 
John'-Macleod (29) s ta tes: 'Tory Jacobi ti sm had in the days 
of Queen Anne re~tored the system of Church patronage with 
a view to the wrecking of the Presbyterian Establishment'. 
He/ 
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He points out that many of the lay patrons who were given 
their power were of the Jacobite faction and that this led 
to the presentation of episcopal and Jacobite nominees. 
However, it appears that to begin with patrons exercised 
their newly restored power with discretion and caution. 
Drummond and Bulloch note that before 1730 they often 
failed to exercise their rights(30) and Burleigh similarly 
observes that patrons appeared in no hurry to act, being 
only too aware of the storm which would be unleashed.(31) 
At first presbyteries had regard not merely to the question 
of a presentee's qualifications but also as to whether or 
not he had received a call from the congregation, but 
eventually this situation changed for ' the worse when, as 
we shall see, the General Assembly itself took charge and 
through the means of 'riding committees' usurped the 
function of presbyteries unwilling to carry through 
unpopular settlements. 
The short period of years between 1690 and 1711 accordingly 
witnessed a significant change in the position of the 
church by law established. The Act of 1690 had ratified 
the Confession of Faith and settled presbyterian church 
government, but the Acts of 1711 now threatened its 
monopoly position and its independence. The Toleration 
Act of 1711 moreover not only recognised a church outside 
the establishment but eschewed any persecuting princioles 
which might be read into the Westminster Confession of 
Faith. The Patronage Act with its restoration of crown 
and lay patronage went even further by excluding the 
people altogether from the process of electing ministers. 
Within another twenty years the effect of this was to be 
seen in the formation of the Secession Churches, thus 
further weakening the position of the established church. 
So far we have noted the Church's concern to maintain a 
religious establishment on the principles of the Westminster 
Confession of Faith. There were other questions, however, 
which troubled the Church in the early eighteenth century. 
There/ 
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There were the theological controversies occasioned by the 
teachings of Professor Simson and the publication of The 
Marrow of Modern Divinity. 
We noted in a previous section the extemely tight formula 
of subscription to the Westminster Con~ession of Faith 
approved by the General Assembly of 1711. The phrase of 
the Act of 1690 which described it 'as the public and 
avowed Confession of this Church containing the sum and 
substance of the doctrine of the Reformed Church~s,(32) 
was set aside in favour of an affirmation that 'I 
sincerely own and believe the whole doctrine contained in 
the Confession of Faith ---- to be the truth of God; and 
I do own the same as the confession of my own faith,.(33) 
Three years after the Assembly had approved this formula 
an Edinburgh minister, Mr James Webster, requested the 
Assembly to inquire into the teaching of Mr John Simson, 
Professor of Divinity in the University of Glasgow. The 
Assembly declined to take any initiative and instructed 
Mr Webster that if he wished to proceed he should do so 
by means of a libel . in the Presbytery of Glasgow. This 
he did, and as Professor Simson's answers proved 
'unsatisfactory' the matter came back to the Assembly of 
1715. A committee continued the process for another two 
years after which it was apparent that the professor was 
teaching doctrines inconsistent with the Confession of 
Faith. For example he taught 'that by the light of nature 
and the works of creation and providence, God has given an 
obscure, objective revelation of 'the Gospel, and that it is 
probable none are excluded from the benefit of the remedy 
for sin provided by God, and published twice to the whole 
world, except those who by their actual sin exclude 
themselves ---- that it is inconsistent with the justice 
and goodness of God to create a soul without any original 
righteousness, or any disposition to good; and that the 
souls of infant~since the fall, as they came from the hands 
of their Creator, are as pure and holy as the souls of 
infants/ 
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infants would have been created supposing man had not 
fallen ---- ,~34) Clearly these views conflict with 
the Confession's teaching that 'by the decree of God, for 
the manifestation of his glory, some men and angels are 
predestinated unto everlastiog life, and others foreordained 
to everlasting death',(35) - or again that 'man,by his 
fall into a state of sin, hath wholly lost all ability of 
will to any spiritual good accompanying salvation; so, as 
a natural man, being altogether averse from that good, and 
dead in sin, is not able, by his own strength, to convert 
himself thereto'. (36) . 
In this study we are concerned with the inter-relationship 
of law and doctrine with special reference to Confessions 
of Faith, so it will be helpful at this point to note the 
doctrinal issues involved here. Many factors were 
-involved in the ecclesiastical struggles of the eighteenth 
and nineteenth centuries. People disputed bitterly over 
the nature of the church, the relationship between church 
and state, the proper basis of church property rights and 
whether these should be determined by congregational 
majorities, conciliar obedience or adherence to original 
principles (more of this in due course). The eighteenth 
century, moreover, was to see the rise of those two parties 
within the church, evangelical and moderate which were 
destined to separate in 1843. But the areas of fundamental 
disagreement concerned not only questions of church polity 
and government. There was also a radical doctrinal 
divergence and we see the beginnings of it in the Simson 
case. 
The Westminster Confession of Faith taught, as the above 
quotations make clear, a strict Calvinist predestinarianism 
and that consequently man could do nothing to save himself. 
He was absolutely dependent uoon the grace and mercy of God 
and was justified by faith. This doctrine was indeed the 
great corner-stone of the reformation. But this still 
left open a fundamental question: namely, 'do we believe 
because/ 
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because we are justified, or are we justified because we 
believe? 'The Confession, in accordance with strict 
seventeenth century Calvinism inclined to the former view. 
God's justification is prior to our faith and even though 
they sin the justified 'can never fall from the state of 
justification'. (37) Faith in other words, is the sign 
and not the condition of justification. Against ' this, 
however, certain English theologians of the seventeenth 
century, in particular Richard Baxter and DanLel . 
Williams laid a certain stress on the other side of the 
. divine-human encounter, namely on the aspect of human 
response. They argued, in effect, that the Gospel is a 
new law, whose savi~g benefits the sinner may obtain by 
fulfilling the Divine conditions of faith and repentance.(38) 
Moreover 'they made the endeavour to pack into the faith 
that (the Gospel) calls for as much as possible by way of 
resolution and effort and achievement of a moral 
character,.(39) It was this emphasis which gave this 
doctrine the name of neonomianism. The Gospel was a new 
law and St Paul was to be read with reference to St James, 
though Paul himself had used the phrase 'the law of Christ,.(40) 
In so far as these views were consistent with the teachings of 
the sixteenth century Dutch theologian Arminius those who 
held them were sometimes called Arminians as well as 
neonomians. The essential points they put forward were 
that free human will was not incompatible with the divine 
sovereignty and that Christ had died for all and not just 
for the elect. Clearly such views did not sit easily 
under the predestinarianism of the Westminster Confession 
of Faith and the tension between the two schools of thought 
was to be a source of much controversy in the years ahead. 
Indeed it is a tension which still exists, though decently 
covered over, but it is significant that the 1929 Basis and 
Plan of Union maintained the Westminster Confession of 
Faith as the Church's 'principal subordinate standard,(41) 
and also included the United Presbyterian Church Declarator) 
Act (1879) as a 'leading document' in point of doctrine.(42 
This/ 
This Declaratory Act in fact sets out the Arminian or 
neonomian doctrine which was productive of so much 
controversy in the opening decades.of the eighteenth 
century.(43) In point of fact therefore the present 
doctrinal position of the Church of Scotland is both 
Arminian and Calvinist. Perhaps this is not entirely 
93. 
ludicrous or inappropriate in that in any'tension there 
will be a pulling now in one direction, now in the other. 
We would recognise the importance of both divin~ initiative 
and human response, seeking to avoid only the error of ever 
appearing to soeak of human initiative and divine response. 
But what coexists in the Church's doctrinal constitution 
today did not live together so easily two and a half 
cneturies ago. 
Clearly Professor Simson's view 'that it is probable that 
none are excluded from the benefit of the remedy for sin 
orovided by God' was tending in a neonomian or Arminian 
direction, and ran counter to the doctrine ~ of the 
Confession of Faith. It should be noted therefore that 
here was a man entrusted with the duty of preparing men for 
the ministry, to enter which they would have to subscribe the 
Confession of Faith in terms of 1711 formula, and who was 
plainly teaching doctrine which, judged by the standard 
of that Confession, was heresy. Surely the severest 
sentence would be called for. Not so. The Assembly of 
1711 merely found 'that he had vented some opinions not 
necessary to be taught in divinity, and that he had given 
more occasion to strife than to the oromoting of edification, 
and that he had used some expressions that bear, and are 
used by adversaries in, an unsound sense; and that he had 
adopted some hypothesis, different from what are commonly 
used among othodox divines, that are not evidently founded 
on s~ripture, and tend to attribute too much to natural 
reason, and the power of corrupt nature ----- therefore 
they prohibit and discharge the said Mr Simson to use such 
expressions, or to teach, preach, or otherwise vent such 
opinions,/ 
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opinions, propositions or hypotheses as aforesaid,.(44) 
The same Assembly had also to pronounce upon what became 
known as 'The Auchterarder Creed'. The feeling that men 
might formally accept and subscribe the Confession while 
at the same time holding theological views' inconsistent 
with confessional doctrine had been highlighted by the 
Simson case, but others came under suspicion. McKerrow(45) 
recounts that the Presbytery of Auchterarder with a view to 
checking the progress of Arminian or neonomian sentiments, 
had drawn up certain propositions to which an assent was 
required from candidates for licence. Trfils for licence 
in these days were rigorous, and exacting and in order to 
be assured of a candidate's confessional orthodoxy the 
following affirmation was required by the Presbytery: 'I 
believe that it is not sound and orthodox to teach that we 
must forsake sin, in order to our coming to Christ, and 
instating us in covenant with God'. This was no more 
than a clumsy and inelegant way of saying the Christ died 
to save sinners,(46) and that we come to him as we are. 
The Presbytery was not suggesting that we can accept Christ 
d 1 0 0 0 0 (47) H dOd t f an go on ~v~ng ~n s~n. owever, one can ~ a e or 
licence, a Mr William Craig refused to give any undertakings 
other than those laid down by the General Assembly of 1711 
and requested the Assembly to instruct the presbytery to 
proceed in the regular- manner. Craig's case came up on 
the same day as Simson's was disposed of and the same court 
that dealt mildly with the professor who sat rather loosely 
towards the Confession used harsher terms of the presbytery 
which sought an even tighter adherence to its doctrine. 
The Presbytery of Auchterarder was instructed to grant Mr 
Craig an extract of licence. Presbyteries generally were 
prohibited frDm putting to candidates anything other than 
the prescribed questions, and 'The Auchterarder Creed' was 
declared unsound and most detestable, tending 'to encourage 
people's sloth in Christians and slacken people's obligation 
to Gospel holiness,.(48) It is significant that McKerrow, 
the historian of the Secession, contrasts the 'gentle' 
language'/ 
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language' with which Simson was admonishe& with the 
'different spirit' manifested in the Auchterarder case. 
He notes that - 'By this condemnation of the Auchterarder 
Creed ---- the Assembly was considered as sanctioning the 
following doctrine, - that persons must save themselves 
from the love and power of sin, before they come to Christ; 
which is much the same as teaching that a person must cure 
himself of his disease, before he apply to the physician: 
whereas the Saviour says, 'They that be whole n~ed not a 
physician, but they that are sick,.(49) The same McKerrow 
also remarked ominously: 'The tenderness shown to Professor 
Simson, contrasted with the severe treatment of a 
presbytery which had evinced its zeal for evangelical 
doctrine, filled many good men with ominous apprehensions 
as to the state of religious belief among the ministries 
. (50) 
of the church'. 
The Scottish Toleration Act and the Church Patronage 
(Scotland) Act threatened the established church from 
outside by taking away its monopoly and a large measure of 
its independence. These theological controversies now 
posed a further threat from within the Church itself. As 
we have noted the parties which later in the century were 
to go by the names 'moderate' and 'evangelical' were 
already beginning to emerge. The former stressed the 
importance of ecclesiastical authority, of law and morality, 
and of a close working relationship with the civil power. 
The latter stood for the priority of God's grace in Christ 
and for an uncompromising obedience to the Gospel and to 
Christ as the only King and Head of the Church. The 
action of the state, particularly in restoring patronage 
together with this fueological rift led in 1733 to the first 
secession under Ebeneser Erskine. 
Before considering this, however, there is one other matter 
of theological controversy to note. In the Assembly which 
condemned the Auchterarder Creed, though presumably not 
voting/ 
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voting with the majority, was Boston of Ettrick who 
'believed the proposition to be true, howbeit not well 
worded,.(51) What the Presbytery was trying to say 'was, 
he felt, expressed in the dominical saying 'Come unto me, 
all ye that labour and are heavy laden, and I will give 
you rest,.(52) Sitting next to him was John Drummond, 
minister of Crieff, to whom Boston recommended an obscure 
book called 'The Marrow of Modern Divinity': He had 
found a copy of this in a cottage at Simprin be~onging to 
an old soldier who had brought it home from England at the 
time of the civil war.(53) Drummond duly read it, was 
similarly impressed and in turn recommended it to others, 
and the following year a new edition was published in 
Scotland by James Hog of Carnock. The work had been 
originally published in London in 1646 and was the work of 
Edward Fisher. Its original publication coincided with 
the sitting of the Westminster Assembly and it met with 
the approbation of some of the Westminster Divines}54) 
an interesting detail in view of its subsequent condemnation 
by those who claimed to champion confessional orthodoxy. 
The 'Marrow of Modern Divinity' set forth a doctrine of 
free grace. 'It was a biblical treatise illustrating 
Ruskin's words: 'It is not the weariness of mortality but 
the strength of divinity that we have to recognise in all 
mighty things,.(55) The argument of the book developed 
by way of discussion between Evangelista, a minister and 
three of his 'flock', Nomista, a legalist who stresses the 
importance of obedience to God's law, Antinomista who 
places great emphasis on grace and plays down moral 
obligation, and Neophyta, a young Christian. Antinomista's 
advice to Neophyta is 'to believe in Christ, to rejoice in 
the Lord, and live merrily, 'while Nomista confesses that 
despite his faithful obedience to the commandments he still 
felt~ unsatisfied and inadequate. Antinomista explains 
that this is because he is still living under the Covenant 
of works rather than the Covenant of grace. The 
conclusion of the argument is summoned up by Evangelista 
as/ 
97. 
as follows: 'When a man once comes to believe that all 
his sins, both past, present and to come, are freely and 
fully pardoned, and God in Christ graciously reconciled 
unto him; the Lord doth hereupon so reveal his fatherly 
face unto him in Christ, and so make known that incredible 
union betwixt Him and the believing soul; that his heart 
becomes quietly contented in God, who is the proper element 
of its being ---- when a man's heart is at peace in God ----
then the devil hath not that hope to prevail against his 
soul as he had before,.(56) 
The publication of this book in 1718 generated heated 
controversy over the relationship between law and grace in 
the Gospel and one of the leading critics of what .were 
regarded as its antinomian tendencies was Principal James 
Hadow of St Mary's College, St Andrews. He preached 
against it at the Synod of Fife in April 1719 and, at the 
request of his colleagues, he published the sermon under 
the title 'The Record of God, and Duty of faith therein 
required'. In particular he specified points where 'The 
Marrow' teaching was inconsistent with that of the 
Confession. The matter was raised at the Assembly that 
year and remitted to the Commission for further consideration. 
·A committee was appointed which interviewed the 'Marrow 
men' and reported in unfavourable terms to the Assembly of 
1720. Various extracts from 'The Marrow' were incorporated 
in the report with a view to showing the unscriptural 
nature of its teaching. In particular it was held to 
teach universal atonement and pardon; that holiness was 
not necessary to salvation; that fear of punishment and 
hope of reward were not allowed to be motives. of a believer's 
obedience, and that the believer was not under the law as a 
rule of life. Alongside these extracts were set portions 
of scripture and the Confession and Catechisms which were 
at variance with these views. After due consideration 
the Assembly sanctioned an act by which 'all ministers of 
the church were strictly prohibited and discharged, either 
by printing, writing, or preaching, to recommend the Marrow, 
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or in discourse to say anything in favour of it; but, on 
the contrary, they were enjoined and required to wa rn and 
exhort their people, in whose hand the said book is, or 
may come, not to read or use the same'. (57) 
McKerro~ notes wryly that Haddow appears to have been 
prejudiced against 'The Marrow' right from the start since 
Fisher, its author, had been dn independent and a barber!(58) 
But such ad hominem considerations a08rt the theological 
controversy continued. William Dunlop, who published 
an edition of the Westminster Confession of Fa ith at this 
time alludes to the Ma rrow C~ntroversy in the introduction to 
the second edition in these terms: 'There are in that book 
many passages which if they don't dissolve the obligation 
to obedience and openly allow to Christians a licentious 
liberty, yet mightily weaken its force and efficacy, tend 
to cool the zeal and vigour of Christians in the study of 
holiness, and to give them mean and languishing thoughts 
of it as of no great importance or necessity in Christianity,!59 
That would appear to indicate an attitude more cautionary 
than condemnatory, suggesting that 'the Marrow' was 
injudicious rather than unsound. However, a few pages 
later we find Dunlop strenthening his anti-Marrow position, 
not with theological reinforcements, but with sarcasm: 
'That it is indeed MODERN DIVINITY, more modern than the 
doctrine of Christ and his apostles, and than that grace 
of God which bringeth salvation and hath appeared to all 
men; teaching us that denying ungodliness and worldly lusts, 
we should live soberly, righteously and godly in this 
~resent world'. (60) 
It was not surprising therefore that the response of the 
'Marrow men' to the decision of the 1720 General Assembly 
was that their point of view had not so much been refuted 
as misunderstood. The leader of the 'Marrow Men' was 
Ebenezer Erskine and the following year it was 
represented to the General Assembly that in their 
condemnation of 'The Marrow' they had in fact condemned 
some/ 
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of the great evangelical doctrines of the faith as 
antinomian. As a result of this further enquiry was 
held and the Assembly of 1722 modified the condemnation 
but did not lift the prohibition. Then, as now, barring 
merely served to increase popularity and ensured that 'The 
Marrow's' teaching concerning free grace became the more 
widely known. But such indeed was the degree of controversy 
generated over this issue that prior to the consideration 
of the 'Marrow Men's' position in 1721 the royal 
commissioner, the Earl of Loudon urged upon leading members 
the propriety of abstaining from every thing that might 
cause a breach. The significance of this controversy as 
a factor in the Secession which was to ' come is emphasised 
by McKerrow when he observes in connection with the Earl of 
Loudon's intervention: 'Had not this influence been exerted, 
there is reason to think that the sentence would have been 
more severe; and, in that case, the Secession would have 
taken place ten years earlier than it actually 
happened'. (61) 
The Westminster Confession of Faith which had been used at 
the Revolution settlement to maintain the presbyterian 
religious establishment was now being used to achieve a 
doctrinal uniformity with that establishment. Bulloch and 
Drummond observe (62) that in England uniformity in worship 
under the prayer book had permitted doctrinal variety (and 
indeed 'The Marrow' was originally written and published 
in England). In Scotland, however, there was a concern 
and a de,termination to maintain a uni formi ty of belief and 
doctrine on the basis of the Westminster Confession. The 
formula, as we have seen, spoke of the Confession as a 
statement of individual and personal'faith. And indeed, 
in this period, there were even moves (as we have seen with 
rega~d to the Auchterarder Creed) to demand an even tighter 
doctrinal uniformity, by spelling out, not always in the 
clearest terms, what the faith of the Church was on specific 
points. It is of course this demand which is still heard 
in the Church today and which lay behind, and lies still 
behind,/ 
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behind, the current attempts to define and express the 
fundamental doctrines of the faith. One major difference 
between our day and the early eighteenth century, however, 
is that while today many in the Church are openly critical 
of the Westminster standards, both theologically and 
ecclesiastically, in those days the leading disputants were 
careful to declare their allegiance to it. Thus when 
Professor Simson again found himself on trial for heresy 
in the General Assembly of 1728 he protested that he had 
not held any opinion contrary to the Westminster 
Confession of faith, but admitted that he had used certain 
ambiguous expressions with reyard to certain matters not 
defined in the Confession.(63 Over two hundred years 
later another teacher of the Church, Professor J K S Reid 
of Aberdeen University could speak in the General Assembly 
of the Westminster Confession as 'relative and provisional 
(64) only'. Both professors have one common criticism of 
the Confession, namely that it is inadequate. Reid was 
able to say so outright, whereas for Simson it was said 
only by implication in so far as he indicates areas of 
doctrinal enquiry on which the Confession is silent. 
Simson's pleading may have - carried weight in the Assembly 
but the matter was referred to presbyteries, and when it 
came back to the Assembly the following year it was 
reported that presbyteries' view of Simson was unsymyathetic. 
Accordingly it was resolved to suspend him from teaching 
indefinitely, but to stop short of havin
r 
him deposed from 
his chair or deprived of his emoluments. 65) It is 
recorded that Thomas Boston (one of the 'Marrow Men') 
was the lone dissenter from the decision to deal in this 
relatively mild way with Simson, though he was prevailed 
upon not to register that dissent formally. 
Thes~ internal theological disputes taken together with the 
question of ecclesiastical independence vis a vis the 
restoration of patronage led inexorably to the Secession 
of 1733. On the one hand were those who sought to proclaim 
a warm, evangelical, personal religion, deeply rooted in 
Scripturel 
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Scripture and nourished by the memories of earlier struggles, 
particularly those of the covenanters of the previous 
century, against an erastian civil power. On the other 
hand there were those who stood for ecclesiastical 
authority and who saw the way forward for the Church as lying 
in co-operation with the state on the basis of civil and 
ecclesiastical law, and who saw a clear role for the church 
in the changing world of eighteenth century Scotland. 
This changing world was, later in the century, to raise 
questions about the status of the Westminster Confession 
itself. Thus, for example, John Witherspoon, an 
evangelical, in his 'Ecclesiastical Characteristics' of 
1753 alleged, 'It is a necessary part of the character of 
a Moderate man never to speak of the Confession but with a 
sneer, to give sly hints that he does not thoroughly 
believe it', and to make the word orthodoxy a term of 
contempt and reproach,.(66) Twenty years earlier, however, 
both emerging evangelicals and emerging moderates maintained 
a public loyalty to the Confession, and when the Se~ession 
eventually came both parties continued to adhere to it. 
The Seceders declared indeed: 'Our Secession is not from 
the Church of Scotland; we own her doctrine contained in 
her Confession of Faith ------- but it is from a party who 
have got the management in their hands and have got the 
majority on their side in the jUdicatories,.~67) 
The issues were complex. There is little doubt that the 
evangelical theology of the Marrow men which informed the 
preaching of the Seceders sat somewhat uneasily towards the 
hyper-calvinism of the Confession. Professor J B Torrance 
points out(68) that the Confession enshrines a federal 
theology, that is a scheme which emphasises God's covenant 
(foedus) with his people, but in such a way as to limit the 
covenant of grace in Christ to the elect. The only 
alternatives therefore for those who are not of the elect 
are damnation or some attempt to attain divine favour 
through faith, repentance, holiness and good works. And 
this/ 
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this of course is to maintain the priority of law and 
works over that of grace and faith. Torrance's point is 
that such a view was unacceptable to the Marrow Men, yet 
at the same time, as we have seen, they maintained their 
allegiance to the Confession when they were swept by the 
evangelical tide into the Secession. Then, as today, 
there was a sense in which the Confession could be all 
things to all men, but in those days there was no liberty 
of opinion clause. However, alongside ~uch theological 
consideration there were also political/ecclesiastical 
factors involved in the Secession. It was these factors 
which had led to the Confession's being used as a corner 
stone of the establishment of 1690. It was these same 
factors which were now to threaten and finally divide that 
establishment. At the same time various questions 
concerning ecclesiastical law, doctrine and the relationship 
between churches, ministers and the Confession of Feith 
were to be raised. The fact that two such differing 
parties could separate and yet adhere to a common confession 
of faith indicates great strengths and great weaknesses 
in that document. 
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CHAPTER 10 
Establishment divided 
'The moderate party in the Church ---- regarded discipline 
as of the very essence of the church, their opponents, the 
evangelicals, or anti-patronage party, being disposed to 
favour the rights of conscience. This struggle between 
law and liberty within the presbyterian system, as far 
as the Church of Scotland is concerned is still far from 
being resolved,.(1) These words from the Chalmers 
lectures of 1960 seem highly apt in light of recent 
controversies over the issue of 'second' baptism. The 
General Assembly of 1982, had before it the case of the 
Caithness minister who had undergone a form of 'second' 
baptism. Before the supreme court of the Church he stood 
condemned of error and, while not asked to repent, was 
nonetheless ordered to be rebuked. But before the 
court of his own conscience there could be neither 
condemnation nor rebuke for he was convinced that the 
course of action he had taken was in obedience to God, and 
that this is a higher obedience than obedience to 
ordination vows or ecclesiastical courts. Kennedy is 
correct. This particular tension is still far from being 
resolved. However, it does not follow that this is a bad 
thing. We have noted in the previous chapter that, 
doctrinally speaking, the Church of Scotland tends to be 
all-embracing with the Calvinism of the Westminster 
Confession of Faith as a subordinate standard and the 
Arminianism of the United Presyterian Declaratory Act 
of 1879 upheld as a leading document~2) Tensions can be 
creative of wisdom and not merely disruptive of peace, and 
so we have learned to act with caution and prudence whenever 
issues arise which pertain to a conflict between individual 
conscience and ecclesiastical obedience. 
It was not always so, and in the eighteenth century those 
who managed the affairs of the Church had to be reminded, 
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and frequently were reminded, that there should be respect 
for the rights of the individual as well as for the 
authority of the Church. Such things were not immediately 
recognised or given the importance that they are today. 
Accordingly there were secessions and disruptions in the 
life of the Church, but out of them have emerged two 
important principles. One is the recognition of liberty 
of opinion on such points as do not enter into the substance 
of the faith. The other is the modification Df the 
ordination vow affirming subjection to the courts of the 
Church. The 1711 form asked '00 you promise to submit 
willingly and humbly, in the spirit of meekness, unto the 
admonitions of the brethren of this Presbytery, and to be 
subject to them, and all other Presbyteries and superior 
judicatories of this Church which God in His providence 
shall cast your lot _______ 7'.(3) The present vows 
(Question 4) ask '00 you acknowledge the Presbyterian 
Government of this Church to be agreeable to the Word of 
God; and do you promise to be subject in the Lord to this 
Presbytery and to the superior Courts of the Church, and 
to take your due part in the administration of its affairs7,~4) 
The little phrase 'in the Lord' makes all the difference. 
It asserts that ministers are accountable to a higher 
court than the courts of the Church. It does not follow 
from this that the right of private judgment is absolute, 
and even in our own day, while the substance of the faith 
may be diminishing it has not yet reached the point where 
liberty of opinion is the sole matte~ pertaining to it. ' 
As in all things a balance must be maintained, and in many 
ways the ecclesiastical history of the eighteenth century 
represents precisely a failure to maintain this balance. 
On the one hand there were those who stood for subjection 
to the superior judicatories of the Church, simpliciter. 
On · the other hand there were those who seeing their own 
position as being 'in the Lord' could see far less tolerate 
no other. 
As/ 
110. 
As we have noted, various theological and ecclesiastical 
issues in the first three decades of the eighteenth 
century served to divide the Kirk into what were later to 
be known as evangelicals and moderates. More immediately 
they served to create the background to the first secession 
of 1733. What finally precipitated events, however, was 
just such a use of ecclesiastical power to which we have 
been referring. The operation of the 1712 Patronage Act 
had at first caused little trouble because pat~ons acted 
with sense and sensitivity. In the late 1720s, however, 
there had been a number of unpopular settlements, and when 
the local presbytery had declined to act the Assembly had 
sent in a 'riding committee' to carry through the 
proceedings. In 1731 the Assembly sent an overture to 
presbyteries under the Barrier Act. This sought to 
regularise what had been happening to begin with, namely, 
that with the patron's consent, the right of presentation 
could in effect rest with the protestant heritors and 
elders. The peoples' rights extended only to approval 
or disapproval with the final determination resting with 
the presbytery.(5) Eighteen presbyteries approved of the 
overture; thirty-one disapproved and eighteen expressed no 
opinion. Nevertheless the Assembly proceeded to convert 
the overture into an act on the grounds that the eighteen 
expressing no opinion could be deemed not to be opposed.(6) 
Against these tactics, Ebenezer Erskine protested. In 
particular he upheld the rights of the people to participate 
fully in the election and call of their ministers. However, 
the Assembly would not receive his protest, nor that of 
those who adhered to him. Accordingly Erskine had no 
choice but to voice his disapproval from the pulpit, and 
this he did, both in his church at Stirling, and, more 
significantly, in a moderatorial sermon to the Synod of 
Perth and Stirling in October 1732. Complaints were made 
in the synod and eventually , brought to the ensuing 
General Assembly. Erskine was rebuked, but not allowed 
to enter any protest. Nevertheless he left a written 
protest/ 
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protest on the table which was ignored. However, during 
the course of business this oaper fluttered to the floor 
where it was picked up and read by a Mr James Naismith, 
minister of Oalmeny.(7) He was so enraged by what he 
read that he called on the Assembly to interrupt their 
present business and consider the insult contained in the 
document. Its content seems mild enough but McKerrow 
comments that 'a paper containing high . treason against the 
Majesty of heaven, could not have called for a· greater 
burst of indignation,.(B) It stated: 'Although I have a 
very great and dutiful regard to the judicatories of this 
church, to whom I owe my subjection in the Lord; yet, in 
respect the Assembly have found me censurable, and have 
tenered a rebuke and admonition to me, for things I conceive 
agreeable to, and founded upon, the word of God and our 
approven standards, I find myself obliged to orotest 
against the said censure, as importing that I have, in my 
doctrine at the opening of the Synod at Perth, October 
last, deoarted from the word of God, and the foresaid 
standards; and that I shall be at liberty to preach the 
same truths of God and to testify against the same or like 
defections of this church, upon all proper occasions. And 
I do hereby adhere unto the testimonies, I have formerly 
emitted against the Act of Assembly 1732, whether in the 
protest entered against it in open Assembly, or yet in my 
synodical sermon, craving this my protest and declaration 
to be insert in the records of the Assembly and that I may 
be allowed extracts thereof,.(9) 
We can note various significant points about this protest. 
In the first place the phrase 'in the Lord' is used to 
qualify subjection to the judicatories of the Church. 
Secondly we note that Erskine took his stand uoon the Word 
of ~ God and the approven (i.e. the Westminster) standards. 
These were not only his standards but the Church's 
standards. How then could a church censure one of its 
ministers for doing that which was consistent with the 
church's/ 
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church's own standards? The only explanation could be 
that the Church itself had departed from those standards 
and this allegation is clearly to be found in the protest 
when Erskine talks of the 'defections of this Church'. 
The General Assembly of 1733 dealt uith Erskine, and those 
who supported his protest, by passing a sentence of 
suspension pending their retraction at the August Commission. 
However, they would not retract, neither did they pay heed 
to the suspension. Accordingly in November the question 
of a hig~er censure was raised and, on the Moderator's 
casting vote, it was agreed to depose Erskine and his three 
colleagues, William Wilson, Alexander Moncrieffe and James 
Fisher, from the ministry of the Church of Scotland. Their 
response was to subscribe a formal declaration of secession 
in the following terms: 'Edinburgh, November 15, 1733. - We 
do hereby a~here to the protestations formerly entered before 
this court, both at their last meeting in August, and when 
we appeared first before this meeting. And further, we 
do protest, in our own name, and in the name of all and 
everyone in our respective congregations adhering to us, 
that, notwithstanding of this sentence passed against us, 
our, pastoral relation shall be held and repute firm and 
valid. And likewise we do protest, that, notwithstanding 
of our being cast out from ministerial communion with the 
Established Church of Scotland, we still hold communion 
with all and everyone who desire, with us, to adhere to 
the principles of the true presbyterian, covenanted Church 
of Scotland, in her doctrine, worship, government, and 
discipline; and particularly with everyone who is groaning 
under the evils, and who are afflicted with the grievances 
we have been complaining of; who are, in their several 
spheres, wrestling against the same. But in regard the 
prevailing party in this Established Church, who have noW 
cast us out from ministerial communion with them, are 
carrying on a course of defection from our reformed and 
covenanted principles; and, particularly, are suppressing 
ministerial freedom and faithfulness in testifying against 
the/ 
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the present backslidings of the church, and inflicting 
censures upon ministers for witnessing, by protestations, 
and otherwise, against the same. Therefore we do, for 
these and many other weighty reasons to be laid open in 
due time, protest, that we are obliged to make a 
SECESSION from them, and that we can have no ministerial 
communion with them, till they see their sins and mistakes, 
and amend them. And, in like manner, we do protest, that 
it shall be lawful and warrantable for us to exercise the 
Keys of Doctrine, Discipline, and Government, according to 
the word of God, and Confession of Faith, and the 
principles and constitutions of the Church of Scotland, as 
if no such censure had been passed upon us: Upon all which 
we take ~ instruments. And we hereby appeal unto the first 
free, faithful, and reforming General Assembly of the 
Church of Scotland. 
EBENEZER ERSKINE 
WILLIAM WILSON 
ALEXANDER MONCRIEFF 
JAMES FISHER , ( 10) 
Taylor Innes remarks: 'The great peculiarity of Scottish 
dissent has been, that it was not properly dissent at all, 
and rather repudiated the name. Not merely was it the 
same in doctrine, discipline, and worship, with ', the Church 
of Scotland, but the desire to maintain that doctrine, 
discipline, and worship unimpaired was the cause (at 
least in the case of the earlier or Secession Church of 
1733)of its very existence. It separated or, in its own 
phrase seceded - from the majorities of the Church, from a 
regard to that Church's honour and faithfulness, and 
even its bitterness was the perverted flow of love. The 
word they chose was one which should express not dissent 
from false doctrines, but separation from unfaithful men; 
not an abnegation of their old tenets, but merely a change 
from their former surroundings. The Scottish secessions 
were largely conservative - looking back to a golden age 
of Church purity and independence; and the greatest of 
, all, that of 1733, was eminently so,.(11) 
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We can note that the formal declaration of secession is 
built on the same -principles as the earlier protest which 
caused so much trouble in the Assembly of 1733. The 
Seceders had in fact been driven out, and that not because 
they were faithless but because they were faithful to the 
traditions of the Kirk. In particular they upheld the 
Confession of Faith and 'the principles and constitutions 
of the Church of Scotland'. The better to do so the four 
constituted themselves as the Associate Presby~ery at 
Gairney Bridge near Kinross on 5th December 1733. 
Various attempts were made by- the Church to win them back, 
and another seven years were to pass before the full 
implications of deposition were carried through. There 
was a feeling that things had been allowed to go too far. 
Accordingly in 1734 the General Assembly repealed the Act 
of 1732 anent the planting of vacant parishes and the 
Act of 1730 forbidding dissent - both measures repugnant 
to the Seceders. The same Assembly also passed an Act to 
enable and encourage the Synod of Perth and Stirling to 
restore the separated brethren to their charges and indeed 
the Synod did remove the sentences of deposition. The 
Presbytery of Stirling even elected Erskine to be its 
moderator. However,the four would not return on the 
grounds that a temporary halt in deformation was not the 
same as reformation, and while certain steps had been taken 
to meet their objections much still remained which was 
offensive to them. This was made clear when in 1736 the 
Seceders published the Judicial Testimony detailing various 
causes of grievance. In particular it mentioned the easy 
tolerance of heresy as in the case of Professor Simson, 
the abandonment of the covenants, the submission to 
patronage and the Church's tyranny over the rights of the 
individual conscience. Accordingly there was to be no 
going back, and indeed the Seceders began to grow in 
numbers and in popularity throughout the country. 
A large part of the reason for this growing popularity was 
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the continuation of unpopular settlements through the 
application of the 1712 Patronage Act. Indeed it was 
such a settlement which was to set in chain the course 
of events which was to lead to the second secession of 1761 
when the Relief Church was constituted. Related again to 
the issue of patronage was the question we have already 
noted, namely the tension between obedience to conscience 
and obedience to church courts. 
In 1749 there was controversy surrounding the settlement of 
the vacant parish of Inverkeithing. A Mr Richardson had 
been presented by the patron but the popular choice was a 
Mr Adam. On making enquiry the Presbytery of Dunfermline 
refused to proceed with -the induction of Mr Richardson on 
the grounds that the settlement would be injurious to the 
religious well being of the parish. The matter came 
before the Commission of Assembly in 1750 and the 
Presbytery was instructed to proceed. The question at 
issue was whether a superior court could so bind the 
consciences of the members of an inferior court so as to 
order it to act in a way contrary to conscientiously held 
principle. The answer given by the majority of the 
presbytery was that in matters such as these the right of 
private judgment was inalienable. 'It could not be 
renounced by ten thousand oaths'. They went on further 
to assert that the submission promised at ordination was 
'submission in the Lord: and this was well known to all'. (12) 
Doubtless the order of the superior court should be obeyed, 
but those who round those orders repellent should not be 
compelled against their conscience to carry them out. The 
situation was further complicated by the fact that the 
General assembly had loosed Mr Richardson from his former 
charge of Broughton. 
The matter came again before the Commission in November 1751 
when the Presbytery was again ordered to proceed, but by 
March 1752 no induction had taken place. Again the 
Presbytery appealed that they should not be compelled 
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against conscience to carry out the instructions of the 
superior court. There were other ways of implementing 
the Assembly's decision. The Assembly accepted this 
argument and instructed the Synod of Fife to induct. In 
this way the authority of the Assembly could be preserved, 
the presentee could be inducted and the conscience of the 
presbytery safeguarded. There matters might have rested 
had not Dr Robertson, on behalf of the Moderate party, 
dissented and protested against this decision on a point 
of principle. In due course this party published a 
document setting out their Reasons of Dissent, a document 
which became known as the Manifesto of the Moderate party. 
It is a fairly lengthy document, occupying some seven pages 
of the Scots Magazine for 1752 but Struthers in his History 
of the Relief Church offers a helpful summary of the basic 
principles which are worth setting down here, for they 
give clear expression to the constitutional issues involved. 
The 'Reasons of Dissent' assert that 'according to the first 
principles of all society, when a public regulation is once 
enacted, it is absolute; and the right of private judgment 
is so far superseded, that even those who disaoprove of it 
are bound to obey it, and put it in execution if required, 
unless it be such a gross violation of the original design 
of the society as will justify a man to resist the supreme 
power and seek the dissolution of the society. Further, 
that a church, even as a society of fallible men, has a 
right to judge for itself what method of external 
administration is right; and that, though inferiors 
disapproved of a judgment given by a superior court, yet 
they were bound to put that judgment into execution as 
the deed of their superiors, for conscience' sake, in order 
to support the authority of the church to which they 
belonged. If they were not prepared to execute the 
judgment of superior courts differing from their own private 
judgment, they should n~t have joined themselves to any 
church till they had found out an assembly of infallible 
men; and that, if they had joined a fallible church, and 
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yet could not conscientiously execute its sentences, they 
were bound, as honest men to withdraw. Again, the 
Presbyterian -church government is distinguished by two 
capital things - parity of ministers and subordination of 
church courts; that it is essential to the very idea of a 
supreme judicature that its sentences be absolute and 
final; that such a supreme judicature was the General 
Assembly; and, that disputing or disobeying its judgments 
by inferior courts was overturning the Presbyterian 
constitution and setting up English Independency, 'falsely 
called liberty of conscience'. Besides some other reasons 
of a technical kind, they also asserted that, according to 
the principles on which the sentence of the commission 
was founded, 'a minister may espouse and publish the most 
wild, erroneous, and hurtful opinions; and he has only to 
declare that it was a conscientious regard to the will of 
Christ himself, according to the best of his judgment, 
that led him to their adoption; that he has an unalienable 
right of private judgment, as he shall answer to the Lord; 
and no church court can inflict censure upon him'. (13) 
If the above declaration sets out the constitutional policy 
of the Moderate party the response elicited by it serves a 
similar function for the evangelical or popular party. 
The reply, reckoned to be principally the work of a 
Dr Webster, draws attention to Chapter 20 Section 2 of the 
Westminister Confession of Faith which states: 'God alone 
is lord of the conscience, and hath left it free from the 
doctrines and commandments of men which are in anything 
contrary to his word, or beside it, in matters of faith or 
worship. So that to believe such doctrines, or to obey 
such commandments out of conscience, is to betray true 
liberty of conscience; and the requiring of an implicit 
faith, and an absolute and blind obedience, is to destroy 
li~ erty of conscience, and reason a1so,.(14) From this 
the document goes on to distinguish between the Church of 
Scotland as a church of Christ and the Church of Scotland 
as a religious establishment, and, in a passage which goes 
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to the heart of the whole issue of the relationship 
between law and doctrine in the Church, makes the following 
point: 'There may indeed be another power granted to some 
part of the church by the civil government, and the laws of 
the land. When they annex civil emoluments to the office 
of minister, in the church on certain terms and conditions, 
they may trust the judicatives of the church with judging 
who come up to these terms, or who come short of them, or 
falloff from them; and, accordingly, admitting men to 
partake of these legal advantages, or excluding them from 
them. But in the exercise of this power, except in so far 
as the actions which fall under their cognizance are 
transgressions of the law of Christ, as well as of the 
laws of the land, they act not so properly the part of 
ministers of Christ, inflicting Church censures, as that 
of trustees of the public, executing those laws of the land 
which are entrusted or left to their execution. For the 
power given to his ministers by Christ has . nothing to do 
with giving or taking away civil privileges and 
emoluments,.(15) Indeed it was argued, to command active 
and absolute obedience, even contrary to conscience, in 
such matters was again to go against the Westminster 
Confession which recognised 'that all synods or councils, 
since the apostles' times, whether general or particular, 
may err, and many had erred, therefore they are not to be 
made the rule or practice, but to be used as a held to 
both!(16) But the kernel of the popular party's argument 
was that no man should be punished ecclesiastically for 
refusal to obey the laws which reflect the Church's 
character as a human institution, and it is here that the 
essential difference between the two parties is to be 
found. The Moderates accepted that establishment should 
carry responsibilities as well 'as privileges and that if 
the Church could call upon the civil power to defend its 
interests then there was a sense in which the established 
church could never . be entirely independent of that power. 
The popular, or evengelical party, however, took the high 
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line of ecclesiostic8l independence. As such they were 
heirs to the Melvillian concept of the two kingdoms and 
the precursors of those who a century later were to lead 
the Disruption. ' Indeed, not until 1929 was a solution to 
be found - a solution which preferred to talk not of an 
established church, but of A national church while At the 
same time asserting that church's freedom. (17) 
However, to return to the Inverkeithing case, the question 
came before the General ~ ssembly of 1752 when ' the Commission 
was condemned for its leniency towards the Presbytery of 
Dunfermline. The Lord High 'Commissioner, the Earl of 
Leven, directed the Court as a judge might direct a jury. 
'The main intention of your meeting is frustrated l , he 
declared, ~f your judgments and decisions are not held to 
be final; if the inferior courts continue to assume that 
liberty they have taken upon themselves, in too many 
instances, of disputing and disobeying the decisions of 
their superiors, it is now more than high time to think of 
putting a stop to this growing evil, otherwise, such 
anarchy and confusion will break us into pieces among 
ourselves, but make us likewise the scorn and derision of 
our enemies , .(18) This was forthright and open enough. 
More cynical was the comment of the Lord Advocate, William 
Grant, a former Procurator and Principal Clerk who spoke 
of enlightening the conscience of some ministers through 
their stipends. (19) Indeed it was no idle threat for the 
Assembly in 1750 had apolied to Parliament for an 
augmentation of stipend and the reason given for refusal 
was that the General Assembly dealt too slackly with 
presbyteries which refused to induct presentees. (20) 
The outcome was that the General Assembly overturned the 
decision of the Commission to remit the matter to the Synod 
aQd instructed the Presbytery to proceed forthwith. 
worthy of the star Chamber were employed in that the 
quorum for the purpose was raised from three to five. 
This decision was arrived at on Monday 18th May. The 
induction/ 
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induction was fixed for Thursday 21st and every member of 
the Presbytery was instructed to appear before the Assembly 
on the Friday to give an account of himself. These 
proceedings were approved by a majority of 102 votes to 56. 
The most sinister aspect of this method of proceeding was 
the raising of the quorum to five. This was a deliberate 
and calculated affront to tender consciences ensuring that 
some must take part against their principles since three 
members of the presbytery were prepared to obey the 
Assembly's instruction. These three appeared at 
Inverkeithing on the Thursday but not one of their fellow 
presbyters joined them. Once again therefore the wishes 
of the supreme court were frustrated. When the Presbytery 
was called the next day six of their number, including 
Thomas Gillespie, handed in a document setting out their 
position and in this indeed they forced the Assembly to 
eat their own words by quoting from an Act of 1736 (passed 
as part of the reaction to the earlier Secession of 1733) 
condemning the operation of patronage. While understandable 
it was hardly tactful. Certainly it was of no avail and 
the Assembly was pushed to a point where deposition was the 
only course. Not for the first time there was a certain 
improvisation in the proceedings. The Assembly balked at 
the prospect of deposing six men and so resolved to depose 
only one, leaving until the next day the determination of 
which one it should be. Next day the six were called in 
individually and the final choice of Gillespie was perhaps 
made inevitable by his choosing to read the following 
statement: 'Unto the Very Reverend, the Moderator, and the 
Reverend and Honourable Members of the Venerable Assembly 
of the Church of Scotland, met at Edinburgh, May 1752, -
the humble Representation of Thomas Gillespie, Minister of 
the Gospel at Carnock. 
'That whereas, in the representation given in to the General 
Assembly yesterday, it was set forth amongst other things, 
'That/ 
'That it appears from their own acts and resolutions 
entered into their records, that the law of patronage 
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has been considered as no small grievance to this church, 
not to say inconsistent with our union settlement:' and 
whereas ': this paragraph expressed,as it is apprehended, 
in the softest terms, was considered by some members as 
an aggravation of our non-compliance with their order: 
I humbly beg leave to lay before this house, a paragraph 
or two taken from a paper entitled, 'The Grounds -of the 
Claim of the Church of Scotland for the Redress of the 
Grievance of Patronage, entered into the Records of the 
Assembly on the 22nd of May, 1736'. There, after 
representing the laws respecting our church, the Assembly 
will find these remarkable words, 'That notwithstanding 
the secur~ty of this our happy Establishment in all its 
parts, was as great and solemn as it was possible for 
human laws and constitutions to devise or execute; yet 
in prejudice of that security, as we apprehend, the Act 
in the tenth year of Queen Anne was passed, restoring to 
patrons the power of presenting,' etc. And the said 
paper concludes with these words, 'That this grievance 
was brought upon us contrary to the establishment of this , 
church,made at the glorious Revolution, and solemnly 
confirmed and secured, as an essential condition of the 
union of the two kingdoms'. It is now humbly submitted, 
if we have offended by saying as above, 'That the law of 
patronage has been considered as no small grievance to the 
church, not to say inconsistent with our union settlement'. 
And I humbly crave, that the whole of the foresaid grounds 
of claim may be read, and that this my representation may 
be entered into the records of court, or kept in retentis 
with other papers. 
(Signed) Thomas Gillespie (21) , 
~ 
The Assembly would neither receive nor discuss this paper 
and at the end of the day a handful voted for the deposition 
of some of the others but 52 voted to depose Gillespie. 
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102 commissioners, it has to be said, declined to take part 
in the vote at all. Gillespie received his sentence of 
deposition with quiet dignity saying simply 'Moderator -
I desire to receive this sentence of the General Assembly 
of the Church of Scotland, pronounced against me, with real 
concern, and awful impressions of the Divine conduct in it; 
but I rejoice, that to me it is given in behalf of Christ, 
not only to believe in him, but also to suffer for his 
sake'. Whitfield commented that the pope had. turned 
presbyterian. Pay, patronage and passive obedience were 
the three links in the chain binding the church to the 
throne.(22) Indeed the words of the Moderator, Dr Cumming, 
crowing as it were, over Gillespie and his fellow 
dissentients make this clear enough, while at the same time 
giving further forthright expression to the constitutional 
implications not only in terms of church state relations 
but in terms of relations between the individual minister 
and the higher courts of the church. struther~ notes that 
'The Moderator, Dr Cumming, was so much gratified with the 
decision of the Assembly, which crushed the disobedient 
presbytery of Dunfermline, that he congratulated the court 
in highly eulogistic terms for doing what "His Majesty's 
Commissioner was pleased in his speech to recommend;' and 
that they had done 'something to strengthen that constitution 
which was settled in 1592'. In his own pompous way he 
proceeded: 'We are the ministers of the gospel of Christ; 
we are also ministers of a church established by law; but 
a subordination of judicatories is established by law. If 
this is not preserved, we give up our constitution and the 
legal advantages of it; we ourselves abandon that right we 
have by the articles of the union settlement -----. It 
was, therefore, necessary that something should be done to 
maintain the authority of the church. I know that it will 
be a prejudice against what the Assembly have done, that 
the argument was supported by several young members (·alluding 
to Robertson, Home and others); but it was by young men 
in defence of our old constitution.· The terms on which 
weI 
123. 
we became ministers of the Established Church are fixed 
and known, are approved and subscribed by us. If the 
consciences of some cannot come up to these terms, which 
are thought essential to our constitution, they may be 
deprived of the legal advantages of the church. God 
forbid that thos who cannot come up to these terms are not 
good men; but this may be said, that they are not good 
Presbyterians,.(23) 
In fact Gillespie had not been ordained in the Church of 
Scotland but in England by Dr Doddridge. His background 
was that of English non-conformity, and when he was inducted 
to Carnock in 1741 he had subscribed the Westminster 
Confession of Faith with a qualification concerning the 
power of the civil magistrate. Struthers again notes 
that 'the common mode of signing the Confession of Faith, 
at that period, was in a very general way, and the subscriber 
was not understood to be bound by every iota which the 
Confession contained,.(24) The exact terms of Gillespie's 
reservation concerning that particular section of the 
Confession of Faith are not recorded, but in view of 
Dr Doddrige's · teaching on the power of the civil magistrate 
it is reasonable to assu~e that his objection was to the 
Use of any civil penalties in connection with matters of 
religion. Doddridge's view was that religious controversy 
should be settled by 'rational debate without having 
recourse to violence,.(25) It is arguable that 'violence' 
in this sense covers more than physical assault - though 
there was plenty of that in connection with some of the 
inductions carried through at that time by the Riding 
Committees. But the term could also beheld to cover 
such things as loss of status and livelihood by good men 
who found themselves at odds with the majority of their 
pe~rs on matters of conscience and principle. Does being 
a good presbyterian really count for more than being a 
good man? We have not only the word of Moderator Cumming 
to suggest that in the eighteenth century it did. A 
Colonel/ 
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Colonel Halket and others had objected at the time of 
Gillespie's induction to Carnock on the grounds that he 
was a secret Congregationalist and enemy to Presbyterian 
Church government. Struthers quotes from the records of 
the Presbytery of Dunfermline: 'The Colonel is informed 
that Mr Gillespie is neither licensed nor ordained by the 
Church of Scotland, and that he is not of fixed principles 
nor of the communion of this church, and that he has 
actually refused to sign the Confession of Faith, and so 
cannot be leeted or voted for, conform to law, both civil 
and ecclesiastical,.(26) The colonel was assured that 
his objections were 'founded upon misinformation' and 
plainly the difficulty was resolved for the minutes record 
'that Mr Gillespie was called in, and having declared his 
adherence to the doctrine, worship and government of this 
church, and judicial~ signed the Confession of Faith and 
formula, the moderator put the call from Carnock into his 
hands, which he judicially accepted of,.(27) ~hat is 
meant by a judicial signing of the Confession and formula 
is not entirely clear, though it would be unfair to Gillespie 
to presume that he signed, as it were with his fingers 
crossed, merely to satisfy the letter of the law. 
Struthers quotes from a short memoir of Dr John Erskine, 
who as a student had been a member of Gillespie's 
congregation. Erskine was also grandson of Colonel Erskine, 
patron of Carnock and a close friend of Gillespie. He 
writes: 'If he (Gillespie) had been offered, and if the 
Presbytery of Dunfermline had accepted, a subscription 
of articles of faith, with explanations and limitations 
that destroyed the plain and obvious sense of these articles, 
I could not have much admired his honesty in fraudulently 
acquiring the benefits of an Establishment from which he 
Was excluded by the fundamental law of the constitution, 
or t he modesty of an inferior church court in exerting a 
dispensing power with respect to such fundamental laws, 
which even the General Assembly in her judicative capacity 
.could not possibly have exerted. However, I know no 
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evidence for such a charge, and the gentlemen who chiefly 
promoted his settlement discovered through the whole of 
his life, and even ' in the most dangerous times, so firm 
an attachment to the doctrine, worship, and government of 
the Church of S~otland, that I cannot beli~ve without 
evidence, that they would have sacrificed these to private 
friendship for Mr Gillespie or any man,.(2B) 
Dr Erskine thus vindicates Gillespie and makes light of 
his reservations with regard to · subscription to the 
Westminster Confession of Faith. He vindicates also the 
Presbytery of Dunfermline, for indeed it appears not to 
have been unknown for subscription to be attended by 
explanation~, reservation and qualification.(29) But 
once again we see the link between doctrine and law with 
which we are particularly concerned. Subscription of 
the Confession and formula was not merely the test of 
orthodoxy. It was also the necessary step to 'acquiring 
the benefits of an Establishment'. And to return to the 
matter of violence, the question remains as to whether the 
depriving a man of the benefits of establishment, not on 
doctrinal but on ecclesiastical grounds, is a form of 
judicial violence, and as such something which would be 
regarded as illegitimate from the point of view of Doddridge 
and Gillespie his pupil, albeit legitimate from the point 
of view of an ecclesiastical establishment calling upon 
the civil magistrate. It has to be said that in point of 
doctrine neither Ebenezer Erskine nor Thomas Gillespie were 
heretics. Their quarrels with the establishment were more 
on constitutional questions, though a clear distinction 
between the two is not always easy to maintain. Both 
secessions in fact highlight two great areas where issues 
of law and matters of doctrine become quite entangled. 
One is the area of church-state relations. This issue 
dominated both Secessions, particularly with regard to the 
question of patronage, and it was the main factor lying 
behind the secession of 1733. The vital principle 
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contended for at that stage was that the church must be 
free and independent of the state in matters of internal 
organisation and administration. ' Christ is alone King 
and Head of the Church and while the state also owes 
allegiance to Christ the state must never be in a position 
to restrict or control the Church. But alongside the 
issue concerning ecclesiastical independence there is 
another constitutional question which is more internal to 
the Church itself, and that concerns the quest jon of 
obedience, both of ministers to the courts of the church 
and of the inferior to the superior courts. It was this 
question of obedience which lay significantly behind the 
second secession. If Erskine stood for Christ's Lordship 
over the Church, Gillespie stood for his lordship over the 
conscience. Nine years were to elapse between Gillespie's 
deposition in 1752 and the formation of the Presbytery of 
Relief in 1761 when two others joined him, but the very 
name 'Relief' expresses the importance of conscience. 
The presbytery was formed 'for the relief of Christians 
oppressed in their Christian privileges'. 
While today the issue of church-state relations as far as 
the Church of Scotland is concerned has been largely 
settled with the union of 1929 the question of obedience 
is still an open one and from time to time raises ,questions 
which go beyond issues of .doctrine and take us into the 
realm of ,law. Again, as in the eighteenth century the 
question arises on two levels. There is firstly the 
level of the individual minister in relation to Church 
courts. When Gillespie was deposed in 1752 he accepted 
his sentence meekly. He also accepted the civil 
consequences of the ecclesiastical judgment. It is 
recorded that when he return to Carnock and informed 
his wife of what had transpired she replied 'Well if we 
must beg, I will carry the meal-poke,.(30) Similarly 
today, let us suppose that in the second baptism case 
before the General Assembly of 1982 that the Assembly had 
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decided to depose the minister concerned as in 1976 it 
decided to depose the elder. Now deposition of an elder 
carries purely ecclesiastical consequences, but the 
consequence of the deposition of a minister goes much 
further in so far as it affects his entire livelihood. 
But suppose that such had been the judgment of the Assembly. 
\J ould the matter have rested there? Would a ministe'r 
deposed for undergoing second baptism in obedience to his 
conscience have any civil redress against a , church which 
deposed him as a heretic? Could he claim 'unfair dism~ssal' 
on the grounds that what he had done was within the limits 
of the liberty of opinion clause. The Church might 
respond that baptism is of the SUbstance of the f 8ith, but 
then we face the difficulty th a t nowhere is the SUbstance 
of the faith defined. Moreover, it would appear strange 
to assert that baptism is of the substance of the faith when 
the Westminster Confession says: 'Although it be a great 
sin to condemn or neglect this ordinance, yet grace and 
salvation are not so inseparately annexed unto it, as that 
no oerson can be regenerated or saved without it, or that 
all that are baptised are undoubtedly regenerated'. (31) 
If baptism as such is not essential to salvation it could 
be argued that the question of whether a person is once 
or twice baptised is also not essential to salvation. 
From this it could be further argued that what is not 
essential to salvation is not of the SUbstance of the 
faith and, accordingly, an area where liberty of opinion 
can apply. Against this line of reasoning it could be 
held that the judgment of the General Assembly in 1976 in 
the Boyd case declared baptism to be of the substance of 
the faith, but that in effect would be to say that the 
substance of the faith is determined on the basis of 
judicial precedent rather than on the basis of theological 
principle and few in the Church would be happy with that 
conclusion. Interestingly enough, the Moderator in the 
1976 Boyd case which set a precedent which suggests that 
baptism is of the substance of the faith was Professor T F 
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Torrance, who two years previously in the Assembly had so 
eloquently highlighted the dangers of proceeding on the 
basis of precedent. 'As far as I can see', he maintained 
'the law of the Church of Scotland is a law by precedent, 
and this means that the older the Presbyterian church 
gets the more legalistic it becomes'. (32) . 
We therefore find ourselves on something like the horns 
of a dilemma. Either we express the substance of the 
faith in contemporary terms on the basis of doctrinal 
reflection and then we know as a Church where we stand. 
However, it was from precisely this course that in 1974 the 
Church resiled. Yet if situations arise from time to 
time wnich require ecclesiastical judgment on matters of 
doctrine and there is no statement of fundamentals to 
which to refer the only alternative course is to proceed 
on an ad hoc basis, arriving at judgments through the 
judicial process. This is in fact the position in which 
we find ourselves, and the critical question is this: if 
judicial precedent is the chosen method (even if chosen 
by default) rather than doctrinal agreement then is law 
in danger of dominating the gospel? Related to this is 
the secondary question: is legalism the only alternative 
to doctrinal divisiveness such as that which was envisaged 
in 1974 were the status quo, namely the retention of the 
Westminster Confession of Faith together with liberty of 
opinion, to be departed from? 
~ was a commissioner to both the 1976 and 1982 Assemblies 
and I detected over the intervening six years a marked 
change of atmosphere and attitude to the specific question 
of second baptism. What in effect appeared to be present 
in 1982 and to some extent lacking in 1976 was a clear 
pastoral sensitivity, and perhaps this is the only way 
~ 
to avoid being impaled either on the horns of legalism or 
of doctrinal imprecision. The Assembly in 1982 stopped 
well short of deposition and there is no enthusiasm to 
create a twentieth century Gillespie oppressed in his 
Christian/ 
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Christian privileges.(33) This being so it is unlikely 
that the sort of questions raised above will be put to the 
test, with a minister having been deposed by an ecclesiastical 
court seeking redress in the civil courts for loss of civil 
and temporal benefits attendant upon deposition. 
This kind of civil-ecclesiastical conflict centred on the 
conscience of a minister has been raised by Professor 
Francis Lyall, who as previously noted, spoke in the 1974 
General Assembly against the Panel on Doctrine's proposals 
regarding the Westminster Confession of Faith.(34) Dr 
Andrew Herron, who moved the successful motion at that 
time in favour of the status quo, would not agree with 
Professor Lyall that the question of the status of the 
Westminster Confession of Faith is one which is ultra vires 
of the Church courts,(35)but he does take seriously the 
point about possible conflict between ecclesiastical and 
civil courts over matters of doctrine and conscience. 
Dr Herron writes: 'Suppose that the Confession having been 
demoted a minister fel t that on grounds of conscience he 
could no longer continue to serve within this Church and 
so resigned his charge'. (This is the inverse of the 
situation envisaged above in that whereas in the above 
hypothetical situation a minister is deemed to be heretical 
by the Church and consequently deposed, here it is the 
Church which is deemed to be unfaithful by the minister 
who as a consequence resigns). Dr Herron continues: 
'Suppose further that he raised an action for damages in 
the civil court. His plea would be, doubtless, that the 
vows he took at his induction to the charge represented a 
double sided instrument - he for his part accepting the 
Westminster Confession as the subordinate standard, and 
the Kirk for its part accepting an obligation to maintain 
that standard that he might continue to accord it his 
loyalty_ In departing from it the Kirk had in effect 
deprived him of the ability to earn his living in the only 
way for which he was trained. Here on the face of it is 
a clearly patrimonial interest'. Dr Herron goes on to 
say/ 
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say that he 'would not presume even to imagine how the 
civil courts might raact to such pleading. It does seem 
to me, however, he continues, that there is the possibility 
of a situation arising where the civil courts would concede 
they had no jurisdiction to review an Assembly decision 
but would at the same time claim they had a duty to 
consider some of the effects that flowed from that 
decision,.(36) 
Clearly to have an independent jurisdiction is ' not to be 
above the law of the land, and the church, like any other 
institution operates within the framework of law. Dr Herron, 
following Lyall mentions one possible situation where the 
civil law could be involved in a dispute which appeared 
primarily to do with doctrinal issues. Lyall mentions 
another possible example when he asks us to suppose a 
local congregation seceding from the Church of Scotland 
on the grounds that the Church as a whole had shifted 
ground doctrinally while the congregation remained true 
to its received standards. Suppose further that such a 
seceding congregation had its property vested in local 
trustees and a civil process was entered upon to resolve 
the question of ownership in the new situation. Could 
the civil courts decline to be involved? It seems 
unlikely that they could, so that once again a doctrinal 
process within the ecclesiastical courts could have legal 
ramifications in the civil courts. We shall look 
specifically at the question of property in due course 
but the illustration is worth noting at this point. (37) 
In fact it is an example which takes us into another sphere 
where the question of obedience is still a live issue in 
the Church. At one level, as we have said,there is the 
question of the obedience of the individual to the courts 
of ~ the Church, and for some as for Thomas Gillespie in 
the eighteenth century and for Donald Riach in the twentieth 
this can involve a conflict with conscience. But the 
question of obedience also arises as a question of the 
relationship/ 
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relationship between the courts of the Church. This was 
another basic issue in the eighteenth century and one which 
was also fundamental to the secessions. The original 
seceders in their 'Testimony' drawn up a-t Gairney Bridge 
in December 1733 referred to the unconstitutional procedure 
whereby 'riding committees' usurped the proper function 
of presbyteries. Such conduct they described as striking 
'at the very root of our presbyterian constitution'. It 
was 'a piece of tyranny equal to anything exercised by the 
diocesan prelates when they were in power and authority in 
the land'. 'It is a presbyterian princiole, they continued, 
'founded upon the word of God, that the authoritative 
missions of men unto the work and office of the holy 
ministry, by the trial of their gifts and qualifications, 
and the setting of them apart to that sacred office, by 
prayer and the imposition of hands, belongs unto a constitute 
presbytery. It is also a received principle amongst us, 
that the power of superior courts over a presbytery, is 
not a primitive, but a cumulative power and authority; 
that is, neither synods, nor assemblies, nor their 
commissions, can deprive presbyteries of these inherent 
rights and privileges that belong unto them, or of that 
power and authority that they have received from the Lord 
Jesus, the only Head and King of the church, but that they 
ought to protect and support them in the exercise of the 
same. But the present management of the commissions of 
our several General Assemblies in appointing committees 
with a power of trial and ordination, is a taking of that 
power out of the hands of presbyteries, which properly 
belongs unto them; and, at the same time, an erecting 
of a court, with a power of mission, unto the work and 
office of the ministry, that has no manner of foundation 
in the word of God,.(38) Much heed the established 
Church paid to this statement, for the riding committees 
continued and we have already noted the various procedural 
improvisations/ 
improvisations and expedients resorted to in the 
Inverkeithing case which led up to the deposition of 
Thomas Gillespie. 
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The question of subordination of courts and the relation 
between them is still a live one in the Church. From 
time to time tensions arise in the relationships between 
presbyteries and committees of the General Assembly, 
particularly on matters of union and readjustment. While 
by and large it is correct to speak of the Gener~l Assembly 
as the supreme court of the Church it has also to be 
borne in mind, however, that there are areas where the 
lower courts also have an element of supremacy. Thus 
William Mair in his 'Digest of Church Laws' states (and 
Cox's 'Practice and Procedure' largely follows this) that 
there are a very few matters where the decision of an 
inferior court cannot be reviewed by a superior court. 
He instances the Kirk Session's distribution of money to 
the poor and its decisions on the enrolment of adherents: 
also a Presbytery's exercise of the jus devolutum and its 
proceedings in certain civil matters relating to property.(39) 
It is also the case that there are certain functions which 
are properly carried out by a lower court. The obvious 
example is ordination. A presbytery may decline a 
request for ordinand. The would be ordained may then 
appeal to the General Assembly and if his appeal succeeds 
then the Assembly itself does not ordain but rather 
instructs the presbytery concerned so to do, In this way 
the proper spheres and functions of the courts are 
respected and preserved. Nevertheless the claim of the 
Associate Presbytery in 1733 that the power of the 
General Assembly is not a primitive but a cumulative one 
is a useful notion to keep alive. The very nature of the 
General Assembly is that it comprises commissioners from 
presbyteries and it is the presbytery which is 'the 
characteristic and in some sense fundamental court of the 
Church since, on the one hand it directly superintends not 
only/ 
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only Kirk Sessions but the whole ecclesiastical activity 
within its bounds and on the other hand effects annually 
those ministers and elders who are to constitute the 
General Assemblyf.(40) Such a lofty view of presbytery 
was not held by the mid eighteenth century Assemblies, 
and still today there can be an over deferential attitude 
on the part of presbyteries to the committees of the 
General Assembly. Obedience to the orders and laws of 
the higher courts is indeed fundamental to presbyterianism 
but so also is a proper acceptance of responsibility on 
the part of all the courts in their various spheres 
combined with a general respect by representatives of 
suoerior courts for these spheres. Over recent years we 
have witnessed within the Church of Scotland a centralising 
trend with regard to such matters as stipend determination 
and the relationship between stipend and aid. At one 
level we might reasonably welcome a national uniformity 
in these matters but there is another aspect of the 
question and that is that the effective determination of 
such issues passes from the local court to the National 
committee. National uniformity can only be at the price 
of local autonomy. Taken together with the reduction in 
membership and meetings of Assembly committees decreed by 
economics we could very quickly see the reversal of a 
fundamentaloresbyterian principle that the many control 
the few and not the few the many. (41) 
134. 
Footnotes - Chaoter 10 - Establishment divided 
(1) Kennedy - Presbyterian Authority and Discipline 
(1960 Chalmers Lectures), p60 
(2) Kennedy - Presbyterian Authority and Discipline 
(1960 Chalmers Lectures), p78 
(3) Cooper, 'Confessions of Fai th and Formulas of 
Subscription, p65 
(4) Cox, Practice and Procedure in the Church of Scotland, 
6th edition, p569 
(5) Burleigh, Church History of Scotland, p280, 
G. D Henderson, 'The Church of Scotland', pp104-105 
(6) See McKerrow, 'History of the Secession Church', 
1841, p40 
(7) McKerrow, op.cit., p53 
(8) Op.cit., pp53-54 
(9) Quoted in McKerrow, op.cit., p52 
(10) Quoted in McKerrow, op.cit., p52 
(11) Innes, 'The Law of Creeds in Scotland', 1902, p212 
(12) Quoted in Struthers, 'The History of the Relief 
Church', 1843, p73 
(13) Struthers, op.cit., pp 76-77, pp552-553 
(14) Westminster Confession of Faith, ch.20 section 2 
(15) Answers to the Reasons of Dissent - quoted in 
Struthers. oo.cit., p554 
(16) Westminster Confession of Faith, ch.31~ section 4 
(17) C.f. Articles Declaratory of the Consitution of the 
Church of Scotland in matters Spiritual - Articles 
3, 5 - Cox,op.cit., p391 
(18) Quoted in Struthers, op.cit., pp81-82 
(19) Struthers, op.cit., p82 
(20) Woodside, 'The Soul of a Scottish Chur.ch', 1918,p19 
(21) Struthers, pp89-90 
(22) Struthers, op.cit., p96 
(23)1 
(23) Minutes of Assembly 1752 - quoted in Struthers, 
Ope ci t., pp96-97 
(24) Op.cit., p10 
(25) Struthers, oo.cit., p12 
(26) Op.cit., p10 
(27) Op.cit. 
135. 
(28) Dr John Erskine, 'Preface to Essay on Temptation' -
quoted by Struthers, op.cit., p11 
(29) Struthers, op.cit., p10, mentions the case of Mr 
Wardlaw of Dunfermline when admitted in 1716 and of 
a probationer undergoing trials for licence in the 
Presbytery of Irvine 
(30) Struthers, op.cit., p93 
(31) Westminster Confession of Faith, ch.28, section 5 
(32) Minutes of Assembly 1974, 0693 - quoted on 06 supra 
(33) 5ee · p108 
(34) P1 supra 
(35) Dr Andrew Herron - Review of 'Of Presbyters and 
Kings' by Frances Lyall - in 'Life and Work' -
November 1980 
(36) Op.cit. 
(37) Francis Lyall, 'Of Presbyters and Kings', p79 
(38) Quoted in McKerrow, op.cit., p77 
(39) Mair Digest of Church Laws 1904 edition, pp36-37 
of Cox, op.cit., 086-87 
(40) Cox, op.cit., p140 
(41) Thomas Cartwright - 'Second Adminition to 
Parliament' (1572) - 'ministers must be equal, and 
the order must be that some must be governed by all 
and not all by some in the Church government' -
quoted by Gordon Donaldson in 'The Scottish 
Reformation', ch.8 
136. 
CHAPTE R 11 
Divisions ~ithin the Secession 
As we have already noted the seceders of 1733 enjoyed a 
large measure of popular support and gradually this began 
to express itself in the formation of 'associations for 
prayer and religious conference,.(1) Requests then were 
made for pulpit supply so that soon it became apoarent 
that the question of training and licensing canrlidates for 
the ministry would have to be resolved. To begin with 
the seceder societies had either to meet by themselves for 
devotional exercises or else attend the services of 
acceptable evangelical ministers of the established church. 
As the movement gathered pace, however, these options 
became .less acceptable, and even with a gradual increase 
in the number of ministers joining their ranks it was not 
possible to meet all the requests for pulpit suoply. 
Accordingly it was necessary to proceed to recruit and 
license their own ministers. 
To this end a committee was appointed to consider what 
questions should be put to candidates before they were 
taken on trials ' for licence. (We can note in passing 
that the questions were put before such trials, not 
afterwards as happens today). Ten questions were 
proposed by the committee and adopted by the presbytery, 
and in light of some of the points which have already 
emerged in this study it is worth noting one or two of 
them. 
The starting point is Scripture and the first question 
asks: 'Do you believe the Scriptures of the Old and New 
Testaments to be the word of God, and the only rule of 
faith and manners?,.(2) We can compare this with the 
second of the questions presently put to candidates for the 
ministry. 'Do you believe the Word of God, which is 
contained in the Scriptures of the Old and New Testaments 
to be the supreme rule of faith and life?,.(3) Allowing 
fori 
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for the acceptance of biblical criticism whereby Scripture 
is seen as containing rather than being the Word of God 
and the substitution of 'life' for 'manners' the latter 
question is clearly modelled on the former. Then again 
today the progression is from Scripture to the Confession, 
so that the present question 3 asks: 'Do you believe the 
fundamental doctrines contained in the Confession of 
Faith of this Church?,.(4) A long struggle lies behind 
the adoption of that word 'contain'. We touched on this 
earlier when looking at William of Orange's attempt to 
devise a formula acceptable to both presbyterians and 
episcopalians at the time of the Revolution Settlement(S) 
and it is a subject to which we shall return. Suffice it 
here to note that the corresponding question in the Seceder's 
list was rather more specific; 'Do you believe the whole 
doctrine contained in the Westminster Confession of Faith 
as received by the General Assembly of the Church of 
Scotland in 1647, and in the larger and shorter Catechisms; 
and will you maintain and defend the same against all 
contrary errors, and particularly against the errors of 
Professors Simson and Campbell?,.(6) 
We can usefully compare this with the corresponding question 
in the Church of Scotland formula dating from 1711: 'Do 
you sincerely own and believe the whole doctrine of the 
Confession of Faith, approven by the General Assemblies 
of the National Church, and ratified by law in the year 
1690, and frequently confimed by diverse Acts of Parliament 
since that time, to be the truths of God contained in the 
Scriptures of the Old and New Testaments? And do you own 
the whole doctrine therein contained as the confession of 
your faith?(7) 80th questions seek a much tighter 
adherence to the Confession than is presently required but 
there are significant differences. As one might expect 
the parliamentary involvement is left out of the Seceder 
formula and the reference to the approval of the General 
Assembly of 1647 recalls that that approval was given with 
soecific qualification respecting the power of the civil 
magistrate./ 
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magistrate. The Assembly of 1647 had specifically 
asserted that while the magistrate may call an ecclesiastical 
assembly the church is 'also free to assemble together 
synodically ---- by the intrinsical power received from 
Christ, as often as it is necessary for the good of the 
Church so to assemble, in case the magistrate, to the 
detriment of the Church, withhold or deny his consent'. (8) 
As the independence of the Church was a fundamental issue 
in the Secession one would expect the Seceders to reflect 
this doctrine in their various standards. We noted also, 
in the previous section, that it was also with regard to 
this question that Thomas Gillespie entered a reservation 
at the time of his induction to Carnock. 
We can note also the obvious tightening of the formula by 
the Seceders by relating it to specific issues. As in the 
so-called Auchterarder Creed specific heresies are 
highlighted. The General Assembly of 1717 as we have seen(9) 
had dealt mildly with Professor Simson but was critical of 
the ~uchterarder Creed. Twenty years later we can note 
an ecclesiastical quid pro quo with seceder licentiates 
specifically repudiating the errors of Professor Simson. 
Professor Archibald Campbell of st Andrews had also been 
dealt with mildly by the General Assembly, too mildly for 
the Seceders. His publication 'The Apostles no 
Enthusiasts' had caused much offence to them. (10) 
On another point, with regard to the relationship between 
a minister's duty to obey the courts of the Church and his 
duty to obey his own conscience, the phrase 'in the Lord' 
is specifically written into the Seceder's formula. Thus 
question 6 asks: 
to be subject to 
Lord, and to the 
'Do you promise, in the spirit of meekness, 
the admonitions of your brethren in the 
associate presbyteries, and to follow the 
peace of the church, together with your brethren, and to 
follow no divisive course from the Covenanted Church of 
Scotland; and that you will not give yourself up to 
detestable neutrality with respect thereto, whatever danger 
or/ 
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or suffering you may be exposed to on that account?'. (11) 
The troubled times are clearly reflected in the language 
employed, but the explicit phrase 'in the Lord' reveals 
what is ~ implicit, namely that as the Confession itself 
states: 'All synods or councils since the aPostles' times, 
whether general or particular, may err'. (12) 
From this, however, one should not infer that the Secession 
church adopted a relaxed and liberal attitude towards those 
who came under its jurisdiction. It received into 
ministerial communion those who sought refuge from the 
prelatical .tactics of those who had the management of the 
General Assembly but the Seceders too could behave 
tyrannically. They were in a very real sense heirs to a 
tradition to which Taylor Innes refers drily when he 
observes that the Church of Scotland has always defended 
its members from any tyranny other than its own.(13) In 
fact any relaxation of ministerial obligations which might 
be infe~red f~om the explicit use of the phrase 'in the 
Lord' was more than balanced by the adoption of a third 
standard over and above Scripture and the Westminster 
standards, namely the Covenants. Question 4 asked: 'Do 
you own the binding obligation of the national covenant of 
Scotland, particularly as explained in 1638, to abjure 
prelacy, and the five articles of Perth: and of the solemn 
league of the three kingdoms, particularly as renewed in 
Scotland in 1648, with an acknowledgement of sins; and 
will you study to prosecute the ends thereof?,.(14) 
The importance of the covenants for the Seceders was 
underlined by a ceremony held at Stirling in December 1743 
when the covenants were renewed. Following a day of 
prayer and fasting the National Covenant and the Solemn 
League and Covenant were read to the Associate Presbytery, 
together with an Acknowledgement of Sins and an Engagement 
to duties, specifically prepared for the occasion. Thereafter 
Ebenezer Erskine read out a bond while the ministers stood, 
in the presence of a large congregation, with their hands 
uplifted/ 
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uplifted to heaven. The bond declared their adherence 
to 'the profession, faith, and obedience of the foresaid -
true and reformed religion, in doctrine, worship, 
presbyterian church government and discipline'. It 
specifically renounced the 'errors and cor~uptions of 
'popery, prelacy, deism, arianism, arminianism, and every 
error subversive of the doctrine of grace; as also 
independency, latitudinarian tenets, and the other evils 
named in the above confession of sins'. There followed 
an undertaking to 'endeavour the reformation in England 
and Ireland; in doctrine, worship, discipline and 
government according to the word of God: And to promote 
and advance our covenanted conjunction, and uniformity in 
religion: confession of faith, and Catechisms, form of 
church-government, and Directory for Worship, as these 
were received by this church'. The final paragraph begins 
with the declarat~on that the subscribers are 'taught by 
the word of God, and bound by our covenants, national and 
solemn lea~ue', the subscribers numbering fifteen ministers 
. 11 (15) ln a • 
This matter of adherence to the covenants was taken a stage 
further a few weeks later when in February 1744 the 
Presbytery, meeting in Edinburgh adopted an overture which 
enacted 'that the renovation of the National Covenant of 
Scotland, and the Solemn League and Covenant of the three 
Nations, in the manner now agreed upon and proposed by the 
Presbytery, shall be the terms of ministerial communion 
with this Presbytery. And likewise of Christian communion, 
in the admission of people to sealing ordinances; secluding 
therefrom all opposers, contemners, and slighters of the 
said renovation of our covenants,.(16) In this way one 
tyranny became exchanged for another and freedom 'in the 
Lord' was firmly circumscribed. David Woodside, historian 
of the United Presbyterian Church, describes this as a 
'false step'. The National Covenant, he recalls, first 
signed in 1580, had been 'produced red-hot out of the 
furnace/ 
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furnace of resistance to Popery,!18) Similarly the renewing 
of the Covenant in 1638 had been 'a natural and spontaneous · 
outburst on the part of the people, and was signed with 
tremendous enthusiasm,.(19) But what the Seceders did ~ in 
1744 he describes as being 'to make rigid what had been 
fluid, to turn into dogma a natural and spontaneous 
utterance of faith,.(20) The 'false ·step' was one for 
which the Seceders were to pay dearly 'for nearly all the 
subsequent divisions sprang from that root,.(21) Even 
McKerrow, the sympathetic historian of the Secession 
remarks: 'Their covenant, viewed as a league of mutual 
defence against 'popish and prelatical factions' with whom 
they had so frequently to struggle, demands our approbation; 
and if the framers and subscribers of it had limited 
them~elves to this subject, theitconduct would have been 
unexceptionable. But like all the parties, who rose and 
fell during the struggles of that eventful period, they 
made aggressions upon the religious liberties of others; 
they made use of the covenant as an instrument for enforcing 
a uniformity in matters of religion, by means of civil 
penalties; they violated the rights of conscience, when 
they made the subscribing of their bond the test of a 
person holding any office, civil, military, or ecclesiastical. 
In this respect their conduct deserves not praise but 
blame,.(22) He goes on: 'The renovation of the covenants, 
50 far from being ~ term, aught nat to have been a term 
of communion at all; because many goad and conscientious 
persons were thereby subjected to the alternative either 
of giving their assent to statements, of the language of 
which they might nat approve, and the truth of which they 
had no means of ascertaining, or of being excluded from 
the fellowship of the church altogether l .(23) It appears, 
however, that the renewal of the covenants to the above 
degree was a principle not practically enforced. In any 
case the Secession Church was soon to find itself engulfed 
in a controversy which was to split it in twa, the 
controversy aver the Burgess Oath. 
This/ 
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This particular issue again highlights basic questions 
which arise whenever a doctrinal stance is followed up 
by ecclesiastical consequences. Fundamental to the whole 
secession movement as we have seen was the independence of 
the church from the state. Mutual obligations were 
recognised but in the final analysis Christ alone was head 
of the church. 
It was in March of 1745 that the question of the Burgess 
Oath was first raised in the Associate Synod. The oath 
itself was a discriminatory measure designed to prevent 
Roman Catholics from voting or generally carrying on 
business. This was the time of the 'forty-five rebellion' 
when Charles Edward Stuart was offering yet another 
challenge to the Hanoverian succession. The oath 
incorporated a religious test in these terms: 'Here I 
protest before God, and your Lordships, that I profess, 
and allow with my heart, the true religion presently 
professed within this realm, and authorised by the laws 
thereof: I shall abide thereat, and defend the same to my 
life's end; renouncing the Roman religion called papistry,.(24) 
All burgesses in Edinburgh, Glasgow and Perth were required 
to subscribe this oath in order to vote, enter trade guilds 
and carryon business. The question was raised as to 
whether seceders could subscribe. What was the meaning 
of the phrase 'the true religion presently professed 
within this realm, and authorised by the laws thereof?'. 
Did this refer to protestantism in general, or was it a 
specific reference to the Church of Scotland as by law 
established and from whose courts the members of the 
Associate Synod had seceded? On the former interpretation 
it would be permissible for seceders to subscribe, but 
plainly not if the latter interpretation were the correct 
one. The issue caused much agitation in the Secession 
Church with both interpretations being championed. The 
'burghers' as they became known held that the true religion 
professed and established by law referred to the doctrine 
enshrined in the Westminster standards which were 
incorporated/ 
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incorporated in various Acts of Parliament. Accordingly 
it was not inconsistent with secession principles for 
members of that church to subscribe. The 'anti-burghers', 
however, took the contrary view, holding the oath to be 
'an oath of immediate and full communion with the present 
Established Church, 'and consequently' a solemn abjuration 
of the whole Secession Testimony,.(25) 
Not for the first and not for the last time an ecclesiastical 
controversy generated more heat than light, and when the 
split eventually came in April 1747 it was attended not by 
a Christian and gentlemanly agreement to differ but by 
mutual anathema and excommunication. McKerrow remarks: 
'Since the commencement of the controversy respecting the 
burgess oath, a spirit of alienation had gradually been 
gaining ground: and every new debate connected with the 
subject tended to alienate the parties more and more, 
until, as in the case of Paul and Barnabas, the contention 
'was so sharp between them, that they departed asunder one 
. from the other,.(26) 
Overtures were made by the 'burghers' with a view to healing 
the breach, but these were rejected.(27) The'anti-burghers' 
were implacable and followed the business through by stages. 
They proceeded to serve their separated brethren with a 
libel. Next they deposed them from the ministry. 
Thereafter they excommunicated the three chief 'offenders', 
Ralph Erskine, James Fisher and William Hutton and finally, 
in February 1750 that sentence was imposed on the others 
as well. For interpreting the religious clause of the 
Burgess Oath in such a way as enabled them to reconcile 
the subscription of it with their secession principles 
they were pronounced by their former colleagues with whom 
there was no fundamental doctrinal disagreement to be 'of 
~ 
those whom the Lord Jesus commanded to be holden by all 
and everyone of the faithful as heathen men and publicans; 
and delivering them unto Satan for the destruction of the 
flesh, that their spirits may be saved in the day of the 
Lordi 
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Lord Jesus,.(28) Woodside remarks that it is well-nigh 
impossible to doubt where the truth lay in that particular 
controversy. He continues 'The Burghers,although they did 
not always remain faithful to the light, had that day stood 
for toleration and the rights of the individual conscience. 
The Anti-Burghers were determined by a fiat of a Church 
court to compel everyone with whom they held communion 
to think alike, and to make actions that might well be 
left to the individual conscience a matter of discipline,.(29) 
If, following Calvin,(30) we see the ends of ecclesiastical 
discipline, and particularly 'that best nerve of discipline', 
excommunication as aiming ultimately to serve the glory of 
God, the good of the church and the ultimate well being of 
the offender it is difficult to see the appropriateness of 
the policy pursued by the anti-burghers. The sentence 
was out of all proportion to the offence, if offence it 
was. But the heat of the times gave to events a certain 
inexorable quality, as did the character and temperament 
the anti-burgher leader, Adam Gib. G 0 Henderson describes 
him as 'a fierce controversialist, deeply versed in 
seventeenth century theology, an enthusiast who signed a 
covenant with God in his own blood,.(31) 
The controversy was not without its effect on family 
relationships. Ebenezer Erskine's daughter, Ailie, was 
married to the Rev James Scott of Gateshaw. Erskine 
adopted the burgher line but his son-in-law sided with the 
anti-burghers. It is recorded that when Scott returned 
home from the synod which had excommunicated the Erskines 
and broke the news of their proceedings to his wife she 
responded by saying: 'You have excommunicated my father 
~nd my uncle'. You are my husband, but never more shall 
you be minister of mine,.(32) She was as good as her word 
thereafter riding to church each Sunday in Jedburgh, 
accompanied on part of her journey by her husband who 
plainly also recognised that ecclesiastical responsibilities 
were balanced by matrimonial ones. Other such family 
related incidents have also come down. Ralph Erskine's 
third/ 
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third son, John joined the anti-burghers. His father 
invited him to his manse at Dunfermline and further asked 
him to conduct worship, in course of which the son is 
alleged to have prayed 'that the Lord would restore his 
father to his former usefulness,.(33) Th€ anti-burgher 
temper is further revealed by another incident. The Rev 
Patrick Matthew, an anti-burgher minister, happened to 
have Ralph Erskine as a guest in his manse. He invited 
Erskine to conduct worship and for this offence he was 
deposed. An ironic twist was that the anti-burgher 
synod was led in prayer before this action by John Erskine, 
son of the cause of Patrick Matthew's fall from grace, 
though that may not be an entirely apt description of what 
happened, grace being conspicuously absent from the 
ecclesiastical courts of the anti-burgher synod. For the 
record we can note that the Burgess Oath was finally 
abolished in 1819, a year before the two wings of the 
Secession came together again to form the United Secession 
Church. 
The issue which caused so much controversy in 1747 and 
during the ensuing years was not a doctrinal one, but an 
ecclesiastical and legal one, turning on the interpretation 
of a civil requirement. As such it serve~ to highlight 
matters such as the place of conscience and the relationship 
between church and state, fertile areas of dissension in 
which the border-lines between law and doctrine become 
blurred. One area where such controversy became 
particularly bitter concerned property. Congregations 
were split with each section claiming adherence to Seceder 
principles and therefore an entitlement to the congregational 
property. This is an area which we shall look at 
specifically, for as Taylor Innes points out it is almost 
exclusively through the question of property that the law 
of the land has taken to do with the creeds of churches.(34) 
In the cases following on the Burgess Vote controversy 
the civil courts were in some diffi~ulty at the outset 
because the law of the land was still based largely on the 
reformation/ 
146. 
reformation statutes which held that there is 'no other 
face of church nor other face of religion than is 
presently by the favour of God established within this . 
realm'. As we have noted a specific measure of 1711 had 
dealt with the toleration of Episcopalians, but what were 
the courts to make of the issues which set burgher against 
anti-burgher when the Secession itself, of which both were 
factions, had no legal standing, indeed could be held to 
be an illegal entity? A case in 1752, known . as Adam 
Gib's case, concerned the 'Seceding Meeting House at 
Bristo' in Edinburgh. The church building was vested in 
trustees whom the congregation wished to replace. The 
trustees would not yield, however, and an action was raised 
by those whom the congregation, or the majority of the 
congregation, wished to serve as trustee~ The Court found, 
however, 'that the pursuers had no legal title to pursue, 
their constituents being no legal co~gregation,.(36) It 
will be tidier if we look at the question of property 
specifically for there were many cases, not simply after 
the Burgess Oath controversy but after other causes of 
division and separation. The tendency after the Burgess 
Oath controversy was quite simply that the courts awarded 
the property to that party to which the majority of the 
congregation adhered(37) without making enquiry into the 
question of which party most closely adhered to the original 
principles to which the property was devoted. Half a 
century and more was to elapse before the original 
principles test was to be fully and finally enunciated(38) 
and that was in a case arising from another major split 
which occurred within the Secession movement. By the end 
of the eighteenth century Burghers and Anti-burghers had 
further fragmented into 'Auld Lichts' and 'New Lichts', 
and as this controversy also turned on the relationship 
between the Church and its Confession of Faith, and once 
again raised matters of a legal and doctrinal nature, it is 
pertinent to our study and we turn our attention to it noy. 
147. 
Footnotes - Chapter 11 - Divisions within the Secession 
( 1 ) 
(2) 
(3) 
(4) 
(5) 
McKerrow, op.cit., 
McKerrow, op.cit., 
Cox, op.cit., p572 
Cox, op.cit. 
See Chapter 8 supra 
(6) MKerrow, op.cit. 
p112 
p123 
(7) Quoted: - James Cooper, op.cit., p64 
(8) Act of General Assembly Approving the Confession of 
Faith, 27th August 1647. Appendix 1, pp346-347 
(9) See pp 93-94 supra 
(10) See J H S Burleigh, op.cit., p291 
(11) McKerrow, op.cit., p123 
(12) Westminster Confession of Faith, Chapter 31, Section 4 
(13) Innes, 'Law of Creeds in Scotland', 1902, p27 
(14) McKerrow, op.cit., p123 
(15) The text of the Bond is given by McKerrow, op.cit., 
(16) McKerrow, op.cit., p191 
(17) Woodside, 'The Soul of a Scottish Church', 1918, p54 
(18) Op.cit., 054 
(19) Oo.cit., p54 
(20) Op.cit., p55 
(21) Op.cit., p55 
(22) McKerrow, op.cit., pp193-194 
(23) Op.cit., p195 
(24) McKerrow, p210 
(25) Adam Gib, Disolay vol. ii 025 - quoted by 
McKerrow, op.cit., p211 
(26) McKerrow, op.cit., p218 
(27)1 
---- ------
(27) McKerrow, op.cit., p228 
(28) Woodside, op.cit., p57 
(29) Op.cit., p57 
(30) Institutes IV, 11, 12 
148. 
(31) G 0 Henderson, 'The Church of Scotland', 1939, p108 
(32) James Barr, 'The United ' Free Church of Scotland', 
1934, p59 
(33) Barr, op.cit., p60 
(34) 'The Law of Creeds in Scotland', p219 
(35) Innes, op.cit., p215 
(36) Innes, op.cit., p216 
(37) McKerrow, p238 
(38) By Lord Eldon in the Craigdallie case in 1813 -
Innes, p234 
149. 
CHAPTER 12 
Auld lichts and New lichts 
The closing years of the eighteenth and the opening years 
of the nineteenth centuries were marked by further 
controversy and division within the churches of the 
Secession. As one became two, so two eventually became 
four with Burgher and Anti-burgher further dividing into 
old and new-light factions. Various issues featured in 
the controversies but essentially it had to do with 
theological and constitutional issues pertaining to the 
church's relationship to the Confession of Faith, in 
particular to the teaching of the Confession on the mutual 
obligations of church and state. The question first arose 
in the Anti-burgher church though it took them longer to 
reach a resolution - if schism can be called a resolution. 
In the Burgher Church the controversy lasted from 1795 to 
1799. In the Anti-Burgher section it ran from 1791 to 
1806. 
From the very beginning the Church of Scotland had qualified 
its acceptance of the Westminster Confession of Faith in 
respect of the powers of the civil magistrate. Yet this 
was never taken to the point where the Church saw no role 
at all for the state in ecclesiastical affairs. The 
independence of the church from unwarranted state interference 
was not intended to imply the total separation of church 
and state into two completely separate areas of life. 
Calvin's spiritual heirs had inherited his view of church 
and state to the effect that 'civil government is designed, 
as long as we live in this world, to cherish and support 
the external worship of God, to preserve the pure doctrine 
of religion, to defend the constitution of the Church'. (1) 
Broadly speaking, church and state were but two different 
aspects of the one community(2) and to a certain extent 
this presumption still exists in so far as the Church of 
Scotland today regards itself as 'a national church 
representative of the Christian faith of the Scottish 
people/ 
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people,5 3) To give honour to God is seen, therefore, 
to be the duty not only of individuals but of the state 
as a whole in its corporate capacity. Albeit many had 
seceded from the established church, but not on the 
grounds that it was an established church, but on the 
grounds that those who held sway in its courts were 
mismanaging its affairs. With the principle of an 
establishment of religion as such they had no quarrel. 
We can gauge how novel the idea of a total separation of 
church and state was in the eighteenth century by the 
small following attaching to John Glas of Tealing who left 
the established church in 1730 to found his Glassite sect 
precisely on the grounds that the Church ought to be a 
purely spiritual society having no connection with the 
state.(4) 
While it is true to say, therefore, that, following Calvin, 
there was general agreement that church and state had 
mutual obligations to recognise and support each other 
the practical working out of this policy was not without 
its difficulties. For example in 1759 a proposal was 
brought forward in the Anti-burgher synod to the effect 
that they should 'lay before the king our grievances 
concerning the present state of religion in these lands, 
together with a dutiful and suitable redress for the 
same'.(s) In response to this the redoubtable Adam Gib 
raised the objection that to take such a step would be 
going beyond the scriptural principles of obedience to the 
civil powers in all matters lawful, and could indeed be 
deemed to compromise their principles, for the very matter 
of approaching the king could only be achieved by courting 
the favours of important personages. The ' synod adopted 
this view, and held to it two years later when a similar 
situation arose, namely the question of presenting a loyal 
address to George IlIon his accession to the throne. 
Again the view prevailed that this could not be done since 
'the law did not recognise them in their united capacity 
as an ecclesiastical court'. 
presented/ 
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presented by them coul d not be constitutionally received 
a nd even though they should agree to present one, they 
could have no opportunity afforded of approaching the 
throne with it'. (6) In this situation we see the seeds 
of nineteenth century voluntaryism. 
Thirty years later the Anti-burgher synod received a n 
overture from its Glasgow presbytery requesting the synod 
to clarify its understanding of those pa ssages in the 
~estminster Confession which sanction the power of the 
civil magistrate in matters of religion. The chapters 
referred to were chapters 20 a nd 23. The same synod 
meeting received an overture from its Forfa r p r esbytery 
calling for a revision and simplific a tion of i t s Testi~ony 
so that it miqht be more in accordance with the needs of 
the times.(7) - Committees were appointed to look into 
both matters. Far from simplifyin g the Testimony the 
committee in fact extended it. This was presented in 
1796 and considered at various sederunts over the next 
eight years. 80th issues raised important questions in 
their own right - namely the relationship between church 
and state, and the church's task of declaring its faith 
and do c trine. At one level it might app ear that these 
were two quite separate issues, but what links them here 
is the fact that the relationship between church and state 
is itself a matter of policy within an ecclesiastical 
manifesto, and accordingly those who accept the doctrine 
of the church can also be held to a ccept the doctrine of 
the church on this particular point. 
The Gl a sgow overture of 1791 did not come out of the blue 
but represented a growin g feeling. ~ e have a lre a dy noted 
thirty years earlier the scrupl e s o f the Anti-burghers in 
ma tters affecting the civil powers. Another interestin g 
c ase rel a ting to this whole question c a me before the 
General Synod of the Anti-burgher church in Ma y 179 2 by 
way of a reference from the Edinbur gh presbytery. 
J uestion 2 o f the Formul a required th a t ministers 'sincerely 
own/ 
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own and believe the whole doctrine contained in the 
Confession of Faith'. (8) As early as 1743 the Secession 
Church had published a 'Declaration and Defence of their 
principles concerning Civil Government, and this plainly 
limited the magistrate's role to preserving good order 
'without assuming any lordship immediately over men's 
consciences, or making any encroachment upon the special 
privileges or business of the church,.(9) This was held 
as qualifying any expression of belief in 'the whole 
doctrine of the Confession of Faith'. The Glasgow overture 
of 1791 sought to make the matter more explicit as did the 
Edinburgh reference the following year. This arose 
because two candidates for ordination, Thomas McCrie and 
William McEwan indicated that they could not submit to 
ordination unless the moderator of presbytery was allowed, 
when putting the questions to them, to intimate their 
reservations on question 2. As the presbytery felt unable, 
on its own authority, to take such a step the matter was 
referred to the General Synod. As Messrs McCrie and 
McEwan were not unrepresentative of the feelings of 
licentiates the matter was dealt with urgently and a 
Declaratory Act passed. This act recalled the original 
rese~vaiions of 1647 conce~ning the civil magistrate when 
the General Assembly adopted the Confession. It went on 
to 'extend that exception to everything in the Confession 
which, taken by itself, seems to allow the punishment of 
good and peaceable subjects on account of their religious 
opinion and observances: That they approve of no other 
means of bringing men into the church, or retaining them 
in it, than such as are spiritual, and were used by the 
apostles and other ministers of the word in the first ages 
of the Christian church, persuasion not force, the power 
of the gospel not the sword of the civil magistrate,.(10) 
The Declaratory Act further recognised that circumstances 
change over the generations, for while making it clear 
that the Synod did not 'mean the smallest reflection on 
. the venerable compilers of the Confession', it also made 
clear/ 
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clear the 'the degrees of light an these matters and 
peculiar circumstances' of these compilers 'seem to have 
led them to use same expressions that have been understood 
by many, and may be construed as investing civil rulers 
with a lordship aver the consciences of men, and inconsitent 
withe spirituality, freedom and independence of the kindgom 
of Christ,.(11) It was further agreed to add to the 
second question of the formula the ohrase 'according to 
the declaration of the General Associate synod, 1796'. 
Meanwhile the work of revising the whale Testimony of the 
Ant-burgher wing of the Secession proceeded. In 1799 a 
new Acknowledgement of Sins and Engagement to duties was 
adapted and in this context also the qualification of 
Question 2 of the Formula was renewed, though nat without 
protest.(12) Rev Archibald Bruce objected to the general 
and unfair manner in which same part of the doctrine of 
our Confession of Faith was virtually dropped and condemned, 
and the change of our formula and orofession that ensued'. 
He further protested against a concomitant relaxation of 
of the attitude of the Church to the covenants, declaring 
'that communion with my brethern henceforth, unless I obtain 
ather light, can only be maintained according to the tenor 
of this protestation, and upon the ancient terms and bands 
of our religious association, and nat an the footing of 
these late innovating acts,.(13) Ironically one of those 
who adhered to Mr Bruce's protest was the same Thomas 
McCrie in whose interest the Declaratory Act of three years 
previously was passed. 
Notwithstanding these protests the work went an and in 
1804 the revised Testimony was complete. Thus were brought 
together the various statements of secession principles 
which had been promulgated from time to time. At the same 
a clear enunciation of doctrine and principle was set forth 
having regard to the contemporary situation. It is 
interesting to note in particular what was said concerning 
the Westminster standards, viz: 'That, in our adherence 
tal 
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to them, we are not to be viewed as adopting a rule of 
faith distinct from the Holy Scriptures. Though we 
acknowledge these as subordinate standards, they are not 
at all the rule of what we are bound to believe, but a 
public declaration of what we do believe; and believe 
because revealed to us in the word of God. By this word 
they are themselves to be tried and judged. The reason 
why we use them, and avow our adherence to them, is, that 
we may give public testimony of our soundness In the faith, 
and thereby distinguish ourselves from those who pervert 
the scriptures, by glosses contrary to their genuine 
meaning'. They further declared: 'That, as no human 
composure, however excellent and well expressed, can be 
supposed to contain a full and comprehensive view of 
divine truth; so, by this adherence, we are not orecluded 
from embracing, upon due deliberation, any further light 
which may afterward arise from the word of God, about any 
article of divine truth,.(14) With regard to church-state 
relations they specifically condemned any connection 
between them and took a further step along the road which 
eventually led to 'voluntaryism'. The church was a 
spiritual kingdom, but the state is a secular kingdom and 
neither kingdom has power over the other. Nevertheless 
they acknowledged the continuing obligation of the covenants 
upon persons of all ranks in these land, and their posterity, 
and indeed recommended all their ministers to turn the 
attention of the people to 'the ordinance of public 
covenanting' • 
What was said about the Westminster standards is of 
particular interest from the point of view of this study 
and we can note one or two matters pertaining to the 
relationshio of the church towards them. In the first 
place they were seen to serve as a manifesto or prospectus, 
rather than a test of orthodoxy: 'they are not at all the 
rule of what we are bound to believe, but a public 
declaration of what we do believe'. At the same time the 
Confession is clearly subordinated to Scripture and is 
itself/ 
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itself always to be tried and judged by that standard. 
Finally the possibility of new light is acknowledged with 
the recognition that no such document can contain a full 
and comprehensive view of divine truth'. 
The phrase 'new light' well describes the theological and 
constitutional realignment of this period. The latter 
half of the eighteenth century was the age of enlightenment 
in Scotland. It was the age of David Hume and Adam Smith, 
of Robert Adam and Lord Cockburn, of Sir Henry Raeburn, 
Telford and MacAdam. Educated men, and Scotland has 
always prided itself on an educated ministry, could not be 
untouched by the cultural environment of the day. At the 
same time fundamental questions ~ere being asked concerning 
the whole social scheme of things and the impact of the 
American and French Revolutions was ~ such as to cause many 
to seek new light and new ways of looking at basic questions 
concerning the nature of homan society. It was precisely 
this task in which the various sections of the Scottish 
church were engaged at this time. 
Not all within the Anti-burgher Church, however, were open 
to the expressions of new light adopted by that Church in 
1806. A small group, led by Archibald · Bruce of Whitburn, 
and including Thomas McCrie separated and constituted 
themselves at Whitburn in August of that year as 'The 
Constitutional Associate Presbytery'. They are better 
known as 'Auld-licht Ant-Burghers', and they took their 
stand mainly on the grounds of the church-state connection 
which they upheld. At the same time they desired a 
tighter adherence to the Westminster Confession of Faith 
than that expressed in the revised Testimony and quoted 
above. They declared, for example, in their Deed - of 
Constitution that the revised Testimony was drawn up on 
the basis that 'the doctrines asserted in it are asserted 
simply as agreeable, and the doctrines condemned as 
contrary to the word of God, without viewing them in their 
reference to the Confession of Faith, and other subordinate 
standards,/ 
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standards, and even without mentioning any of these, except 
perhaps in an incidental way, in an instance or two'. (15) 
Such ultra-conservatism in days of theological and 
constitutional change reminds us that the Sacession of 1733 
was essentially a conservative movement, and these sons of 
the Secession were now continuing their father's policy of 
seeking to be truer to the received standards of the Kirk 
than was the Kirk itself. Those who repudiated the Burgess 
Oath and rejected the new light in effect adhered most 
closely to the standards of 1733 and for these reasons they 
were to provide the basis of the Original Secession Church, 
a denomination which survived well into the present century. 
Thus far we have looked at the new light controversy in 
relation to the anti-burgher wing of the Secession, but 
the issues raised also deeply affected the Burgher Synod. 
In 1778 this section of the Secession Church published a 
'Re-exhibition of the Testimony; or a connected view of 
those principles upon which a Secession from the 
judicatories of the Church of Scotland was stated, by 
several ministers of the gospel in 1733, and since that 
time maintained by the Associate Synod'. In a preface 
to this document there is a paragraph setting out the 
attitude to creeds and confessions in the following terms: 
'While we refuse that those creeds and confessions are, in 
any respect, the foundation of our faith, or the rule of 
what we are bound to believe towards God, we contend that 
they are founded on the divine word, that they are an 
excellent form of sound words, which we are commanded to 
hold fast; that they are a comprehensive exhibition of the 
analogy of faith, according to which we are to prophesy; 
and that they are a connected representation of the first 
principles of the doctrines of Christ l .(16) Those who 
some twenty years later were involved in a similar work 
of revision in the anti-burgher half of the church would 
not have been ignorant of this document, and indeed one 
can detect a certain convergence in the thinking of the 
new/ 
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new light parties in both sections. The above way of 
thinking about the Confession is very similar to the later 
expressions used by the anti-burghers. In particular 
'the phrase not what we are bound to believe' appears 
significant. Here we are told that creeds and confessions 
do not provide 'the rule of what we are bound to believe 
towards God'. A quarter of a century later the revised 
testimony of the Anti-burghers spoke of the ' subordinate 
standards as 'not at all the rule of what we are bound to 
believe, but the public declaration of what we do believe,:(17) 
Certainly the attachment of both sections of the Seceder 
Church to the Westminster standards was still very close 
and sincere. The preface to the revised Burgher 
Testimony went on to declare that 'judicious Christians 
will be apt, under the clearest conviction, to consider 
them as collections of divine truth, in their proper 
connections; as tests of orthodoxy, or subordinate criteria, 
absolutely necessary for distinguishing truth from error 
_____ (16) 
• Moreover the Established Church, or rather 
'some professed ministers' within it were rebuked for their 
'mean and futile reflections' and their 'ignorance and 
levity' with reference to the Confession. This ties in 
with the:reference p~eviously made to the observations of 
John Witherspoon, an evangelical minister within the 
established church who said in 1753: 'It is a necessary 
part of the character of a Moderate man never to speak of 
the Confession but with a sneer, to give sly hints that 
he does not thoroughly believe it, and to make the word 
orthodoxy a term of contempt and reproach,.(19) Nevertheless 
to speak of not being bound by the Confession is a 
significant development and an important step on the road 
towards the particular relationship which the Church today 
has to that document. The opposite of 'being bound' is 
'being free', and while the degree of new light emerging 
in the late eighteenth century was not sufficient to 
I 
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do not enter into the substance of the faith', the statement 
that the Confession was 'not binding' is an important one. 
The old light party clearly felt that the loosening of the 
relationship to the Confession was of sufficient importance 
to cause them to separate from brethren on this very point. 
It was not until 1795, however, that the 'new light' 
question really arose in the Burgher Synod, In that year 
the Synod received a representation from Rev John Fraser in 
which he sought a relaxation of the formula on "two matters, 
namely the power of the civil magistrate in matters of 
religion and the obligations of the National Covenant upon 
posterity. He expressed himself uneasy at Question 2 of 
the Formula which asked candidates for licence and 
ordination whether they did 'sincerely own and believe the 
whole doctrine contained in the Confession of Faith' and 
acknowledge it to be a confession of their own faith. 
He was also unhappy with Question 4 which enquired: 'Do 
you own and acknowledge the perpetual obligations of the 
National Covenant?,.(20) Mr Fraser's petition was 
referred to a committee. After consideration the 
committee recommended that the Synod declare their 
"attachment to the doctrine of the Westminster standards 
while at the same time recognising that with regard to 
the matters raised by Mr Fraser there was a 'disputation 
among good and faithful men'. This being the case the 
committee felt that these matters should not be made 
terms of ministerial communion but that forbearance should 
be exercised towards all ministers 'whatever their 
sentiments be on that article t .(21) Again we can see 
here a developing recognition of the need for liberty of 
opinion in areas of less than fundamental importance. 
In receiving the report the synod delayed glvlng any final 
judgement until the meeting in the spring of 1797. 
Meanwhile, however, an interim formula was adopted amending 
questions two and four. Question 2 is long and clumsy 
and clearly reflects the attempt at compromise. It 
asked:/ 
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asked: 'Do you sincerely own and believe the whole doctrine 
contained in the Confession of Faith. larger and shorter 
C~techism. compiled by the Assemblyof '- Oivines that met at 
Wesminster. with Commissioners from 'the Church of Scotland, 
as said Confession and Catechisms were received and approven 
by the acts of the General Assembly 1647 and 1648. to be 
founded in the word of God? And do you believe that the 
power of the civil magistrate, in matters of religion. 
mentioned in said Confession, should always be ~nderstood 
in a sense consistent with the spiritual nature of Christ's 
kingdom, 'which is not of this world? And, in this view, 
Do you receive the said Confession and Catechisms, as the 
confession of your faith? and Do you promise, through 
divine grace. firmly and constantly to adhere to the 
doctrine contained in said Confession of Faith and 
Catechisms, and to assert. maintain and defend it to the 
utmost of your power, against all errors and opinions 
contrary to it?'. Question 4 was similarly qualified: 
'Do you own the perpetual obligation of the National 
Covenant of Scotland, and the Solemn League, in so far as 
the matter of them is founded upon, and agreeable to the 
Holy Scriptures, without approving of the enforcement of 
thes~60venants by civil pains and penalties? And do 
you believe that these covenants were a solemn engagement 
of adherence to the truths, and ordinances of Christ, 
contained in his word, and that additional guilt will be 
contracted by the present and future generations, if they 
shall renounce these Reformation princioles? And, Do you 
believe that public covenanting is a duty, under the New 
Testament, to be performed when God in his providence calls 
to it?,.(22) These cumbersome questions clearly indicate 
the controversy in which the church was engaged. On the 
one hand there are the expressions of honour due to both 
Confession and Covenants. On the other hand there is 
the attempt to set both within the context of the times 
which gave them birth, to subordinate them plainly to 
scripture and consequently to limit obligation towards them 
tal 
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to that which is consistent with Scripture. 
When the matter came before the Synod in the spring of 
1797 there were also presented forty-one petitions from 
Kirk sessions and congregations. Twenty-seven were 
against any alterations in the formula; nirie were in 
favour and five sought delay. In the end the Synod 
resolved to dismiss Mr Fraser's petition and instead of 
amending the formula in the way indicated by the interim 
questions quoted above adopted en explanatory 
preamble to be prefixed to the current formula. This was 
to the effect 'that whereas some parts of the standard-
books of this synod have been interpreted as favouring 
compulsory measures in religion, the synod hereby declare~ 
that they do not require an approbation of any such 
principle from any candidate for licence or ordination: 
And whereas a controversy has arisen among us, respecting 
the nature and kind of the obligation of our solemn 
covenants upon posterity, whether it be entirely of the 
same kind upon us as upon our ancestors who swore them, 
the synod hereby declare, that while they hold the obligation 
of our covenants upon posterity, they do not interfere with 
that controversy which has arisen respecting the nature and 
kind of it, and recommend it to all their members to 
, suppress that controversy as tending to gender strife 
rather than godly edifying,.(23) 
This, however, did not settle the issue. There were a 
number of dissents entered and the controversy continued 
both in the church courts and through a pamphlet war. 
Some held the new preamble to be a fundamental departure 
from Secession principles while others held it to be a 
sensible clarification and application of those principles 
in the contemporary situation. Eventually, when in 1799 
the Synod upheld its position of two years previously a 
small number protested and withdrew and proclaimed 
themselves to be the true heirs of the Secession. Typical 
was the following protestation: 'I protest, in my own 
name,/ 
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name, and in the name of all ministers, elders and private 
Christians who may adhere to this protest, that as the 
synod hath obstinately refused to remove the Preamble 
prefixed to the Formula, and declare their simple and 
unqualified adherence to our pinciples, I will no more 
acknowledge them as over me in the Lord, until they return 
to their principles,.(24) Those who inclined to this 
attitude constituted themselves the Associate Presbytery 
in October 1799, but the agitation continued. There were 
the inevitable legal processes over church property and 
accusations of political and constitutional disloyalty 
were made against the new light party on the basis that 
their preamble undermined the role of the civil power. 
This accusation was subsequently held to be without 
foundation by the Lord Advocate. The pamphlet campaign 
was continued with established church ministers joining 
in. In reply to one such from a Or Porteous, a Mr 
Peddie upheld the new light position and the new formula 
with an argument which is of some significance. Rebutting 
the accusation that 'a standard that may be varied at 
pleasure is nonsense', he replied: 'it is nonsense, if by 
'at pleasure' you mean the pleasure of every private 
individual of a society: but if by it you mean the pleasure 
of the society of which he is a member it is sound sense'. 
He continued, 'A standard is what is appointed by the 
community to regulate the conduct of individuals in those 
matters of which it is the standard; the private individual 
is not at liberty to employ lighter weights or smaller 
measures than the standard; nor to believe differently 
from the standard-book. But the authority which appointed 
the standard, has right to alter it; and, in fact, the 
standard in coin, in weight, in measures, has in all 
countries undergone alterations: Yea, in the reformed 
Chu~ch of Scotland herself the standard has been altered} 
or, if you say, it has not, pray tell me where were her 
standards before 1647 when she adopted the Westminster 
Confession?,.(25) 
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We might note that it was precisely this contention which 
was challenged by conservatives in the period between 1968 
and 1974 when the status of the Westminster Confession of 
Faith as a subordinate standard was last reviewed by the 
Church of Scotland. The question of the relationship of 
the individual to the standards of the Church is one thing. 
The question of the relationship of the Church as a whole 
to her standards is another, and quite clearly the 
Declaratory Articles which presently set out ~he constitution 
of the Church in matters spiritual also take account of the 
possibility that the Church may wish from time to time 'to 
frame or adopt its subordinate standards, to declare the 
sense in which it understands its Confession of Faith, to 
modify forms of expression therein, or to formulate other 
doctrinal statements, and to define the relation thereto of 
its office-bearers and members,.(26) That the Church today 
presently possesses such freedom is due largely to the 
exercise of such freedom by the Seceders who in the new 
light controversy engaged in precisely such an enterprise. 
The established Church at the time possessed no such freedom 
and indeed it was not until 1905 that it was in a position 
to alter its formula of subscription for ministers, and 
only then with parliamentary approval. 
Those who in 1799 held to the old light view within the 
Burgher Synod constituted what became known as the Original 
Burgher Synod. Like their anti-burgher counterparts they 
retained a strong sense of loyalty to the covenants and 
stood for a connection between church and state based on 
mutual respect and a recognition of responsibilities one 
towards the other. Unlike the 'Anti-burgher old lights' 
however they did not long retain a separate existence but 
in 1839 entered again the established church from which 
their forefathers had seceded one hundred and six years 
previously. Meanwhile those who followed the new light in 
both wings of the Secession found much in common, and the 
abolition of the .Burgess Oath in 1819 removed any remaining 
basis of separation between them, with the result that in 
1820/ 
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1820 they came together to constitute the United Secession 
Church. This in turn united with the Relief Church in 
1847 to form the United Presbyterian Church. Having 
thus surveyed the Confessional controversies with their 
constitutional and doctrinal implications as these affected 
the Secession Churches we must now go back and look briefly 
at the parallel developments in the Relief Church. 
" 
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CHAPTER 13 
The Relief Church 
We looked in an earlier section(1) at the circumstances 
surrounding the deposition of Thomas Gillespie in 1752. 
The issue was constitutional rather than doctrinal, 
involving questions of patronage, the obedience of ministers 
to church courts and the obedience of the inferior to the 
superior courts. Gillespie had been deoosed on account 
of his persistent refusal to accept a view of the Church's 
cons ti tu ti on such as wa s expressed a t ,the time by Si r Henry 
Moncrieffe, namely that 'as the parliament of Great Britain 
is the supreme interpreter of the laws, and has the sole 
right of determining all questions and disoutes about the 
extent and meaning of them among the subjects, and their. 
determinations are final; so the General Assembly is the 
. supreme interpreter of all our church laws, and the only 
judge when, and by whom they are observed and transgressed, 
and is clothed with power of inflicting censures uoon 
transgressors, and therefore, if any particular persons 
presume to set up their own private judgement in opoosition 
to the supreme authority of the church, they are justly to 
be reckoned as so many Popes, invaders of the rights and 
underminers of the constitution of the church, which 
consists in a subordination of judicatories, which every 
minister at his ordination, vows in the most solemn manner 
to support and submit to,.(2) In other ,words authority 
came before conscience. To this the supporters of Gillespie 
replied that the Assembly had acted in contravention of its 
own constitution, most notably in the matter of arbitarily 
, raising from three to five the quorum of the Presbytery of 
Dunfermline for the purposes of the obnoxious Inverkeithing 
induction. They also draw attention to the distinction 
between the spiritual office of the ministry and the civil 
emoluments which followed from proper admission to that 
office. Struthers notes that Gillespie's friends held it 
to be 'awfully impious that a minister should be deposed 
'in the name of Jesus and by his authority' - not for 
erroneous doctrine advanced or defended, - not for want of 
piety/ 
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piety, fidelity, or zeal, - not for any direct violation of 
his laws or institutions, but for disobeying a government 
order; ay, and that there was mean villainy in it; for as 
the civil constitution had connected the benefice with the 
ministerial office, they had deposed him from the latter, 
that in terms of law, though not of the New Testament, he 
might be stripped of the former - his stipend,.(3) They 
further alleged that state gold had prevented presbyteries 
from fulfilling their proper role and applying checks and 
balances so as to - prevent the proper power of the General 
Assembly from being used in an improper and unconstitutional 
manner. 
It was at this time, and in this context that John 
Witherspoon, later to become first President of Princeton 
University and a founder member of the United States Congress, 
published his 'Ecclesiastical Characteristics' in which he 
caricatured and lampooned the Moderates of his day. He 
offered them 'The Athenian Creed', affirming faith in 'Dame 
Nature' and 'Almighty Fate' and redefining 'those things 
vulgarly called sins' as 'errors of judgement'. More 
specifically he asserted that the moderate minister' is to 
consider all clergymen suspected of heresy as men of great 
genius; he is to screen and protect those who are charged 
with loose and immoral practices; to speak of the 
Confession of Faith with a sneer; to confine his preaching 
to social duties; ape the fine gentlemen; lay aside all 
appearance of religion,.(4) Such, . it would appear, was 
the stamp of those who were party to the deposition of 
Gillespie • 
. However, not all within the Established Church were happy 
with the turn of events. We have in fact already noted 
that 102 commissioners declined to take part in the vote to 
depose Gillespie.(5) A mere 52 voted for his deposition 
compared with the 158 who had voted 93 to 65 in favour of 
the procedure to depose one of the six recalcitrant members 
of the Dunfermline presbytery.(6) The silent majority 
bestirred/ 
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bestirred itself sufficiently for an Overture to be brought 
before the Assembly of 1753 from the Glasgow presbytery. 
However this was balanced by one from the Synod of Lothian 
and Tweedale (Principal Robertson's synod) upholding the 
decision of the previous Assembly. It is significant, 
however, that such had been the effect of .8 year's reflection 
that the Glasgow overture lost by a mere three votes. 
Gillespie took no part in these proceedings, for which he 
was criticised by his supporters and those w~o sympathised 
with his stand. In a letter to a friend, a Mr John 
Laupslay of Kilsyth, dated 23rd June, 1753, he sought to 
make his position clear. He wrote: 'The General Assembly 
of 1752 imposed a sinful term of communion on me, by requiring 
me to act in direct opposition and contradiction to 
scripture, the known established principles of the Church 
of Scotland, the dictates of my own mind, and deposed me 
because I would not. It would have been sinful in me to 
take any step toward reunion with the Church by a petition 
to Assembly, or letter to the moderator to be communicate, 
saying simply two sentences, doing any of the smallest thing 
directly to them till the sinful term of communion was 
removed out of the way by the mentioned sentence being 
reversed: The same letter reveals a poignant sense of 
Gillespie's isolation. The last paragraph begins with 
the sentence: 'The Lord's Supper is to be dispensed by me 
at Dunfermline, last Sabbath 29th day of July, N.S. 
minister will assist me, I am to do it alone'. (7) 
If no 
Gillespie, however, was not destined to be long alone and 
within a few years he was to be joined by the Rev Thomas 
Boston, of Jedburgh • This was the son of Boston of 
. Ettrick, author of the 'Fourfold State' and rediscoverer 
of the 'Marrow of Modern Divinity'. He it had been who 
alone protested in the Assembly of 1728 at the relatively 
mild treatment accorded to the controversial Professor 
Simson.(8) 
Boston the son appears to have inherited his father's 
independency/ 
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independency of mind and spirit. In 1755, while minister 
at Oxnam he received a call to Jedburgh. However, the 
Crown had presented another man, a Mr Bonar of Cockpen, 
who while in everyway a suitable candidate was not the 
choice of the people. His acceptance of a presentation 
and call to Perth in any case soon removed him from the 
proceedings. However, the way was still not open to 
Boston for the Crown presented another man in the person 
of Mr Douglas, the minister of Kenmore. He appears to 
have been both unsuitable and 'unacceptable and the 
presbytery would not proceed to induct him, notwithstanding 
an order from the Commission of Assembly to do so. The 
presbytery indeed protested to the General Assembly in 
terms which by their very terseness highlight the abuse of 
the patronage system and the strong feelings against it. 
Their complaint to the Assembly declared: 'The commission 
have ordered the presbytery to proceed in the transportation 
of Mr Douglas, according to the rules of the Church; when 
all the rules of the church forbid it. They must transmit 
the presentation, and the few subscriptions for the presentee, 
under the name of a call from the parish; when the whole 
parish, except five, are openly declaring against him. 
They cannot make out a process of transportation, without 
reasons to support it; when they cannot find one for it, 
and all the reason in the world against it. When he comes 
to be admitted, he must make a solemn declaration of his 
steadfast adherence, not only to the ,doctrine and worship, 
but the whole discipline of the Church of Scotland, as 
founded on and agreeable to the word of God; when it is 
evident he could never come there but by the breach or 
neglect of some of the most important articles of it: That 
zeal for the glory of God, love to the Lord Jesus Christ, 
and a desire of saving souls, are his chief motives and 
inducements, and not worldly designs and interests; when, 
to say the thing in the softest terms, no body will believe 
him: And that he has had no undue hand, either by himself 
or others, in procuring his transportation; when all the 
world/ 
169. 
world sees it is owing allenarly to his absolute acceptance 
of and resolute adherence to his presentation. He must 
after all " this be gravely asked, whether he closes with 
this call, and 
that people? 
and submit to 
is willing to take the pastoral charge of 
And they must be asked, whether they receive 
him as their minister? and if they will permit, 
it must be taken for granted they do: when all present know 
they do not. But this is not all: This must all be done 
in the name of our Lord Jesus Christ; solemn addresses must 
be made for his blessing on his own ordinance, and his 
blessing on him whom he has ~ set over that congregation: 
and he solemnly admonished to feed the flock of God, over 
which the Holy Ghost hath made him overseer. What will 
profane scoffers say, and what will serious Christians think 
of such proceedings?,.(9) 
The Assembly of 1757, however, set aside the objection of 
the presbytery and ordered the induction of Douglas. The 
inevitable consequence was the separation of both Eoston and 
the Jedburgh congregation from the established church. 
Within six months a meeting house had been built and a 
constitution, based largely on the principles of English 
presbyterianism, had been drafted. With regard to the 
Westminster Confession of Faith it was not subscribed as 
such but was simply used 'as a help' and as a standard of 
examination. James Barr, the historian of the United 
Free Church, tracing this early source of that church's 
life, gives us a picture which is not entirely without a 
dry kind of humour. Having explained that Boston had 
drawn up his own formula and questions he goes on to record: 
'Boston, having answered all his own questions satisfactorily, 
the Town Council, the Session and whole body of the people 
had to stand up, and with uplifted hand pledge themselves 
to the same questions and to Boston as their minister.(10) 
However, one must not appear to exaggerate the degree of 
novelty here. Struthers says that the questions were 
those usually put to ministers on their admission 'with a 
small/ 
170. 
small variation in one or twa of them, arising from the 
case,.(11) The 'variations' were designed to avoid any 
commitment to the civil acts of parliament by which the 
church was established. The presbytery was reluctant to 
accept Baston's demission and delayed doing so, but 
eventually a fait accompli had to be recognised. Oxnam 
was declared vacant and Mr Douglas was inducted to Jedburgh 
in the presence of the five members who had subscribed his 
call. Struthers barbed observation an the said Mr Oouglas 
is warth preserving: 'It cannot be said that he sunk into 
obscurity, for he never rase into notice,.(12) 
One of the principles dear to Boston's heart, as it had 
been to the heart of his father was that there should be a 
freedom of Christian communion. This too was in accordance 
with the principles of English dissent, but very far 
removed from the principles of the Scottish seceders who, 
as we have seen, had by the time of Baston's demission, 
divided into burgher and anti-burgher to the accompaniment 
of much anathematising and excommunicating. Indeed in 1753, 
shortly after his induction to Oxnam, Boston had published 
his father's 'Sermon of Schism' which he introduced with a 
lengthy preface in course of which he acknowledged: 'I have 
sometimes thought that were there a secession from the 
Established church managed with prudence and temper, and 
with the sole view of promoting Christianity it might be 
of considerable use,.(13) Such sentiments indicate a 
growing dissatisfaction with the established church, but 
equally reveal a critical attitude towards the seceders. 
He continued: 'My father was very tenacious of what he 
judged truth, while at the same time he could love, esteem 
and honour his brethren that differed from him and very 
freely hold communion with them,.(14) A similar view was 
held by Gillespie whose guiding principle was contained in 
the motto: 'I hold communion with all that visibly hold 
the Head, and such only,.(15) Accordingly it was natural 
that those two individuals who found themselves caught 
between/ 
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between an erastian establishment and a schismatic secession 
should be drawn towards one another in ministerial fellowship. 
50 it was that Gillespie was invited by Boston to share with 
him in the administration of the sacrament and after six 
years in the wilderness Gillespie had someone whom he could 
regard as a ministerial colleague. 
A further stage in the formation of the Relief Church 
centred on the village of Colinsburgh in Fife. The background 
was similar to that just recounted. It concerned an 
unpopular presentation to the vacant parish of Kilconquhar 
which the General Assembly of 1760 determined to push 
through, despite the opposition of the Presbytery of 
5t Andrews. As in the Jedburgh case so here the aggrieved 
parishioners built themselves a meeting house in the populous 
village of Colinsburgh. Unlike the Jedburgh case, however, 
they had no pastor and if they expected aid and comfort 
from the neighbouring establishment ministers they were to 
be disappointed, for these all declined to baptise their 
children, unless they produced a letter of authorisation 
from the minister of the parish, whose induction they had 
regarded as an intrusion and which event was the very basis 
of their independence. Even Gillespie, to whom they 
appealed, would act only once every minister in the 
presbytery had refused, thus seeking to avoid what he still 
regarded as the sin of schism. 
We have already noted the origins in the Relief Church of 
our present open communion table. At this time another 
common practice appears also to have originated. When the 
independent congregation of Colinsburgh met for worship 
conducted for the first time by Mr Gillespie they met in a 
tent and such was the number attending that the more astute 
urged the elders present to take up a collection -towards 
the cost of erecting their new meeting house. The sum of 
£6 was thus gathered in. However, there was a view that 
legally this sum of money thus coll e cted was the property 
of the parish session, though this subsequently appeared 
without/ 
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without foundation. Nevertheless to avoid any appearance 
of an official collection being made by ordained elders of 
the parish the custom arose that the managers would stand 
by the plate and receive the collection of the people. 
This custom still continues in some churches to this day.(16) 
The money came in and the church was soon built and in the 
spring of 1761 a constitution was framed under which was 
formed 'a joint copartnery and society for religious 
purposes'. The members declined to associate with any 
other religious body, but nevertheless looked to Gillespie 
for encouragement and guidance. He directed them towards 
a dissenting English minister the Rev Thomas Scott of 
Hexham, but he felt physically unequal to the task of 
ministering to such a numerous congregation and declined 
their invitation. They were disappointed but not discouraged 
and within a short period of time made an approach, guided 
.by Gillespie and Boston, to the Rev. Thomas Colier, minister 
of Ravenstondale in Westmoreland. Mr Colier was a native 
of Fife who had accepted a call to the nonconformist 
congregation in Westmoreland. In due course a call was 
given and accepted. Arrangements for his appointment were 
made entirely at a congregational level but Gillespie and 
Boston were invited to take part in a formal service of 
induction. This they agreed to do and also to form 
themselves along with Mr Colier and an elder from each of 
the three congregations into a presbytery. Accordingly on 
22nd October 1761, following the induction of Mr Colier the 
Presbytery of Relief was constituted. Their deed of 
constitution briefly rehearses the circumstances which had 
led the three ministers to this point and goes on to declare: 
'These three ministers think themselves indispensably bound 
by the authority of the Lord Redeemer, King and head of his 
church, to fulfil every part of the ministry they have 
received from him, and for that end, in concurrence with 
ruling elders, to constitute a presbytery as scriputure 
directs; For committing that ministry Christ has intrusted 
them with to faithful men, who shall be able to teach 
others;/ 
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others; and to act for the relief of oppressed Christian 
congregations - when called in providence. And therein 
they act precisely the same part they did when ministers, 
members of the Established Church of Scotland,.(17) It 
is worth observing that there is no reference whatever in 
the first minute of the Presbytery to the Westminster 
standards. Christ's headship of the Church is declared, 
as is also the authority of Scripture. The point is also 
mad e t hat the i r min i s try cam e fro m C h r i s t hi m.s elf and t his 
is consistent with what we have already noted with 
reference to the attempt in 1753 to have Gillespie's 
sentence of deposition set aside.(18) The minute of Mr 
Colier's induction simply states that Boston preached 'and 
afterwards proceeded to all the other part of the solemnity 
according to scripture; and then the elders, principal 
managers, and whole body of the people, received him as 
their minister,.(19) There is no reference to subscribing 
a formula, though McKerrow records that Colier was required 
to indicate 'his acquiescence with the principles of the 
said constitution as exhibited in the creeds of the Church 
of Scotland and the Confession of Faith,.(20) The fact 
remains, however, that the Relief Church was open to the 
accusation · of having no standards and of vacillating 
between presbyteriansim and independency. For example 
the Judicial Testimony of the Burgher Seceders of 1779 
attacked the Presbytery of Relief 'as leading professing 
Christians away from a steadfast attachment to the 
Reformation principles of the Church of Scotland 1 .(21) 
Certainly both Gillespie and Colier had been ordained in 
England where it was not the practice to subscribe the 
Confession and we have already noted that when Gillespie 
was inducted to Carnock in 1741 he had signed it with 
qualifications concerning the power of the civil magistrate. (22) 
And while the account of Boston's induction at Jedburgh, 
with the people raising their hands and affirming their 
acceptance of him, suggests a ceremony very similar to 
the Seceder's renewal of the Covenants at Stirling in 
1743~23) / 
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1743,(23) the fact remains that in ethos the Relief church 
was utterly different from the Secession Church. The 
tendency of the Seceders if anything was to add to the 
standards by which orthodoxy was to be assessed. The 
Relief attitude was quite the opposite. It is not true 
to say that they had no standards, and indeed they did 
officially adopt the Westminster Confession as a subordinate 
standard, but in 1761 it is not surprising to find them 
seeking to keep both their articles of faith ~nd their 
articles of association to a minimum. 
The new denomination grew both in membership and in 
congregations the growth fostered and encouraged by the 
continuing operation of patronage. Congregations sprang 
up in Slairlogie, Auchtermuchty, Sellshill and in Edinburgh 
itself. The fact that there was no doctrinal argument 
with the established church is underlined by the fact that 
the Rev Alexander Simson who was ordained and inducted to 
the Sellshill church in 1763 was a licentiate of the 
established church, under the jurisdiction of the Presbytery 
of Paisley. Shortly after his induction he was to be 
found preaching, baptising and assisting at the Lord's 
Supper in Church of Scotland congregations within Glasgow 
and Paisley. He was libelled by the Paisley Presbytery 
of the Established Church for following divisive courses 
in being admitted to the Relief presbytery, but defended 
his position by asserting that 'neither he nor the presbytery 
of Relief taught any separating principles; that he was 
affording a temporary relief to a part of the parish of 
Bothwell who were still desirous to continue on the 
Establishment, and that he apprehended he was doing a 
service to the Establishment,.(24) The same contention 
was in effect made by one of those whom Simson assisted, 
the Rev James Saine of Paisley. He too tended to act as 
though Relief and establishment were one body and was 
eventually driven from the Church of Scotland in 1766. 
In a statement to the Assembly that year he said: 'You 
are asked, it seems, by some people in your corner, what 
is/ 
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is this Presbytery of Relief? What are their principles 
and constitution? Look, sir, what the Church of Scotland 
was sixty or seventy years ago; find out this from her own 
creeds and confessions, her various, public acts, and -
authentic records, and, excepting some priyileges purely 
civil, and derived from law alone, you have the full 
portrait of that presbytery; in doctrinal articles, 
ordinances of divine worship, in principles of government, 
'and Christi~n comprehensive communion, the same' .(25) He 
further asserted that the Relief Church 'does not poison 
our people with principles of bigotry and separation, but 
rather keeps them from that snare, and preserves them in 
as full communion with the worthy ministers of the Church 
of Scotland as ever'. (26) 
Baine had accepted an invitation to a new Relief congregation 
in College Street, Edinburgh. This had been formed on 
account of a patronage struggle in a vacancy at Lady 
Vester's Church. The question at issue was whether the 
city magistrates alone had the right of presentation or 
whether this was a joint right along with the ministers 
and general session of the town. The case went to the 
Court of Session who held that the right belonged to the 
magistrates alone and this was upheld on appeal to the 
House of Lords. The consequence was in fact two new 
churches, for a section of the congregation unable to 
make a complete break with the Church of Scotland took the 
opportunity to erect a chapel of ease. Another section, 
however, resolved to separate altogether. The question 
was whether they would associate with the Se~ession or 
with the Relief. One factor in influencing the decision 
in favour of the latter appears to have been a letter from 
Gillespie in which he was particularly critical of the 
Seceders for abandoning their first testimony which admitted 
of communion with all the faithful. Their present 
restrictive terms of communion he denounced as 'sinful' 
and indeed as being in contravention of the word of God 
and the 26th chaoter of the Confession of Faith. By 
contrast/ 
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contrast the Relief Church was 'not weakening the church in 
general nor the hands of faithful ministers in particular, 
for we have done nothing ---- to hinder union of all the 
Lord's servants' people'. (27) 
The decision to identify with the Relief Church was taken 
in January 1765 and, despite various obstacles placed in 
their way, a site was acquired and a building erected • 
. One of the leading figures in the new congregation was 
Gillespie's brother Robert and it was through · him that 
overtures were made to Mr Baine of the High Church, Paisley. 
A few years earlier, Thomas Boston had framed the questions 
put to him at his induction in Jedburgh. Following in 
this tradition, as it were, Baine drafted his own call, 
which, when he became clerk of the Relief presbytery, was 
adopted as the model call. It opens with a clear 
enunciation of Relief principles, viz: 'We, the underwritten 
inhabitants of the city of Edinburgh and its neighbourhood, 
having built a house for the public worship of God, not as 
separatists from the Protestant churches or the worthy 
ministers and members of the Established church in our land 
with whom we freely hold communion, being of one mind with 
us in the faith, worship, and institutions of Jesus Christ, 
but we have taken the above step to vindicate our Christian 
and most natural right to choose the pastor who is to 
labour amongst us in holy things, in opposition to the 
abuse of the power of patronage, the pernicious effects of 
which are so heavily felt in all corners, and particularly 
in this city,.(2B) 
Baine accepted the call and was, as we have noted, expelled 
.from the Church of Scotland. The loss to the establishment 
of such a notable man and the surrounding controversy was 
not without its effect, for when a vacancy next occurred 
in Edinburgh the magistrates prudently failed to act within 
the prescribed term and the filling of the vacancy therefore 
fell by default to the general session and the people. 
In/ 
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In 1779, the ye?l r in which the ~; ur g h e r Synod of th e 
Snce ssion Church published iLs revised testimony a nd 
acc used the f(elief Church of 'leading o r- of es sin g Ch ri sti<Jn s 
a way from a ste8dfast attachrnent to the I< eformntion 
principles of the Church of Scotland', th e re was publishe d 
' A Compendious revi e w of the ~ eligious system maintain B~ 
by the Synod of Relief'. This was the work of one o f the 
1 e a cI i n 9 C: eli e f min i s t e r s, the f ~ e Ii P 8 t ric k f-l u t chi s on, a n cJ 
on the title pag e of the book he inscribed a Latin motto 
taken from Wistius: In necess8riis unitas; in non 
necessariis libertas; in utrisque caritas'. This bec a~e 
somethin g of a watchword for that body a s they sought to 
occupy ground va'cated by the main bodies of establishmen t 
and secession. 
In many ways the ~ elief Churc h appears to have occuoied 
the centre ground with regard to the question of adherence 
to the Confession of Faith. During the second half of the 
eighteenth century the Seceders, as we ha ve seen, were bent 
on the process of tightening up terms of ministerial 
communion. ~ ot only the Confession but also the Covenants 
and attitudes to the Burgess Oath became matters of 
fundamental importance, ma tters which the Relief would 
certainly have regarded as falling within Hutchison's 
'in non necesseriis'. On the other hand there was in 
the establishment a growing laxness with regard to the 
Confession and a decided reluctance to deal in any firm 
way with those who promulgated views inconsistent with the 
Calvinist doctrine of that document. The question of 
subscription to the Confession began to be ooenly discussed 
in the courts of the established church. Concern was 
expressed that were private judgement thus restricted 
then those appointed to teach the faith would become me re 
reDeaters of what they had heard 8nd fresh insights into 
the gospel would be unable to Find expression. Th e question 
bein g a sked was, 'Wh a t is the significance of subscription 
to a creed? How f a r is it binding? Does it imply th a t 
the su bscriber holds to each individual p r oposition? Or 
is/ 
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is it only the general scope of the document he declares 
himself to believe?(29) 
Two such cases within the established church are worth 
recounting. In 1767 the Rev Alexander Ferguson, minister 
of Kilwinning published an article in the Scots Magazine 
in which he offered general criticism of such doctrines as 
the fall, of human depravity and the vicarious sacrifice 
of Christ5 30 ) At the same time he challenged the Church's 
right to impose a detailed Confession on its ministers 'but 
only in so far as it was agreeable to the scriptures - that 
to sign it any other way was destructive of the natural 
rights of private judgement - that there was no dishonesty 
in subscribing the Confession, and not believing and 
adhering to every proposition of it as truth'. Parliament, 
he pointed out quite correctly, had enacted the Confession 
only that it might be a test of conformity to the Presbyterian 
establishment. 
Ferguson was an old and respected minister and while a 
public controversy ensued there was an official reluctance 
to take any steos towards censure or discioline. Drummond 
and Bulloch observe: 'Ferguson's congregation had been 
listening without complaint to his sermons for close on 
half a century and evidently shared his outlook; so, it 
seems, did the Presbytery,.(31) A case was eventually 
brought by a oarishioner of the satirical John Witherspoon, 
already quoted, one James McConnell, the town drummer of 
Seith. This had the elements of farce with an illiterate 
layman prosecuting a loved and respected minister of 
venerable years, and eventually the case was taken up 
officially by the Synod though without much enthusiasm. 
It came to the Assembly of 1768 where a compromise was 
reached to the effect that the Church acknowledged that 
one could subscribe the Confession only in so far as it 
agreed with the scriptures and Ferguson confessed that it 
was never his intention to deny certain Scripture doctrines 
t d···t· b . t· (32) or 0 encourage ISlngenul y In su scrIp Ion. 
However,/ 
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However, controversy soon broke out again on the same issue, 
and once again in Ayrshire. Dr William McGill, minister 
of the second charge of Ayr published in 1786 'A Practical 
Essay on the Death of Christ'. This caused a stir and 
was attacked, particularly by the Seceders, as teaching 
Socinianism. It was also attacked by Or Peebles, mini~ter 
of Newton-Ayr in a sermon preached on November 5th 1788, 
the centenary of the Revolution of 1688. Or Peebles 
referred to Or McGill's essay as conflicting with the 
Confession of Faith which he had subscribed, and this much 
displeased Or McGill who produced a counter-attack in which 
he asserted that it was the result 'of ignorance and pride 
to express the articles of our faith in fitter words than 
the Holy Spirit has done, - that subscription to articles 
of human composition was altogether wrong, being an 
encroachment on Christian liberty equally unnecessary and 
ineffectual, - and that Dr Peebles either subscribed the 
Confession in so far as it was agreeable to the word of 
God, or he followed it farther, in which latter case he 
acted on princioles which were neither Christian nor 
Protestant,.(33) The same Dr McGill had reputedly 
subscribed the Confession with the letters 'E.E.' appended -
'errors excepted,.(34) 
McGill was prosecuted in the Church Courts the outcome of 
which was a qualified apology by McGill for offence given 
and an acknowledgement that some of his ideas might have 
appeared improper and modes of expression unguarded. The 
Synod of Glasgow and Ayr accepted the apology but the 
Seceders could not disguise their wrath and their 
disappointment.(35) It was this Dr McGill who features 
in Burns' satire 'The Kirk's Alarm -
In/ 
Dr Mac, Dr Mac you should stretch on the rack 
To strike evil doers wi' terror; 
To join faith and sense 
Upon ony pretence 
Is heretic damnable error ' 
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In this section we are particularly looking at issues of 
law and doctrine as exemplified in the Relief Church, and 
the synod of that body (it had duly grown to 'synodical 
proportions) was alarmed at the casual way in which the 
established church had dealt with both cases. At a meeting 
in 1792 they adopted an overture to the effect 'that the 
minister who presides in the work of ordination, or 
admission of any minister not formerly ordained by any of 
the presbyteries subject to the synod, shall, in the question 
to be put to the person to be ordained, or thus admitted, 
keep precisely by the Act of Assembly relative to that 
affair, and in particular shall not ask, 'Do you agree to 
the Confession of Faith, in so far as agreeable to the word 
of God'?, but put the question in the identical words 
enjoined by the Assembly,.(3S) The Relief was being 
truer to the standards of the Kirk than was the Kirk itself 
and there was no escaping the acknowledgement that 
subscription meant that the confession was the confession 
of ones own faith. This seems somewhat strange, having 
regard to the fact that subscription did not form a part 
of the induction services of Boston and Colier, and Gillespie 
at his induction to Carnock had signed with a qualification 
and at his ordination had signed not at all. This was the 
time, it has to be remembered, when the old and new light 
controversy was tearing the already divided Seceders 
further apart. The Relief Church itself in spite of its 
tolerance, indeed perhaps because of its tolerance had 
also known division within its ranks, as in the controversy 
surrounding the Buchanites when in 1781 the Rev Hugh White, 
Relief minister of Irvine came under the influence of the 
eccentric Elspat Buchan who claimed a direct revelation 
from God and who, with her followers engaged in strange 
night time rituals. Controversy had also ensued after 
the death of Thomas Gillespie in 1774 over the possession 
of his meeting house in Dunfermline which had passed into 
the hands of the established church as a chapel of ease, 
thus requiring his congregation to erect another building. 
Struthers/ 
181 • 
Struthers sees something sinister in this(36) whereas 
Drummond and Uulloch note that it was Cillespie's wish 
that after his death 11is congreg~tion would do wh~t he in 
811 consciRnce could not do, namely return to the Church 
of Scotland.(37) 
We noled earliRr that the !lelief tended to occupy the 
middle ground between an erastian establishment and 8 
schismatic secession. However, with the turn of the 
century various changes were taking plnce "within the 
various presbyterian groupings. In 1820 the new light 
sections of the secession came together to form the United 
Secession Church. rt the same time the evangelical party 
within the established church began to gain in strength nn d 
influence. ~ lso a new principle began to emerge, the 
principle of voluntaryism which sought a clear division 
and separation between church and sta te, a principle which 
had been regarded as eccentric when propounded by John 
Glas of Tealing in 1728 and which was implicitly rejected 
by the original Seceders and Relief Church alike. The 
Relief Church continued its identity into the new century, 
throughout the crisis years of the old and new light 
controversies, the ten years conflict and the disruption, 
until in "1847 it joined with the United Secession Church 
to constitute the United Presbyterian Church. 
The issues over which these ecclesiastical controversies 
raged remind us of three things that re~ain i~portant for 
the health and well-being of the Church. The Church must 
possess, arid b~ seen to possess, a certain authority 
over its ministers, but at the same time this authority 
must not be exercised in ways which are tyrannical or unjust. 
Alongside the authority of the Church must be seen a resp e ct 
for the authority of conscience and the right of private 
judgement. Fin a lly the churc h must have a proper 
relationship with the state, whereby there is a mutual 
respect and a recognition of the proper soheres of each. 
The Church must possess a healthy measure of independence. 
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These three a spects of church life we find repre sent ed in 
the fr8gmented sections into which the eighteenth century 
Kirk split. The es tablis hm ent was criticised b y the 
seceders as er ast i a n, but from its own point of view, it 
was standing for l a w, order And Autho r i t y. It also sought 
\ to respond to the ch 2nging temper of the da ys of 
enlightenment, a nd indeed one le ad ing minister, Uilli am 
i<obertson, th e villifi e d le a der of the f'1oderates, served 
with much distinction as orincipal of Edi~burgh University. 
Thomas Reid also was a minister of great intellectu?l gifts 
and capacities. ns minister of New ~achar he appeared as 
the Dav id to ch a llenge th a t Goliath of scepticism, Jav id 
Hume. In due course he became Professor of Philosophy at 
Aberdeen. It is interesting to observe, in light of all 
that has gone before, that when he was inducted to New 
r~ a c h a r i twa s a f1 ids t m u c h u pro a ran d com mot ion, the p P. 0 pIe 
being opposed, in principle, to patronage and presentation 
in this way. When he left, fifteen years later, to t8ke 
up his chair at Aberdeen, it was in the midst of much 
sorrow and lamentation, for he was, it seems, held in great 
affection and regard by his people. Cunningham records 
the words of one old m8 n: 'We fought against Mr Reid when 
he came and we would ha ve fought for him when he went away,~38) 
While the establishment therefore sought to uphold both 
the credibility and the authority of the church the Relief 
Church sought to balance these things with an uncompromising 
loyalty to the Gospel as they had received it, and a clear 
recognition of the ri ghts of conscience possessed by all 
ministers. Their aim was to provide a haven 'for the 
relief of those oppressed in their Christian privileges'. 
They found it abhorrent to pledge a blind and unwavering 
obedience to ecclesiastical authority, for they recognised 
that all power corrupts and that even the power of the 
church is not an exception to this well established rule. 
Ecclesi8stical authority was itself subj ect to the 
authority of Christ and in any conflict of conscience the 
Church should treat its troubled serva nts with tenderness 
Fl nd/ 
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and sensitivity. 
The process of healing was to begin early in the nineteenth 
century, though the major disruption was also to come in 
that century. The twentieth century has been marked more 
by a process of union and further reconciliation so that 
we attempt now, and to a large extent succeed, in holding 
the three aspects together within one body. The Church 
of Scotland today has its hierarchy of courts as channels 
of authority. At the same time it is learning to deal 
tenderly with the scruples of conscience, and its present 
constitution contains various safeguards against interference 
in its affairs by the state. As such our ~resent church 
life is nourished and enriched by drawing on the strength 
of traditions which two hundred years ago were so busy 
struggling against one another. 
The events of the eighteenth century have been variously 
interpreted depending on the point of view of the narrator. 
By way of concluding this section, and illustrating this 
point, it is worth recounting the colourful account of an 
unpopular presentation at St Ninians in 1773. The 
process began in 1766, the year the Rev James Baine had 
been expelled from the Church for taking up the Relief 
cause in Edinburgh. The continuing drift to the Secession 
and Relief churches was causing a large measure of concern 
and alarm and the Assembly of 1765 had appointed a special 
committee to look at the whole working of the patronage 
system. This report also was dealt with in the Assembly 
of 1766 and the popular party saw in this an opportunity 
for a further assault on the patronage system. The report 
indeed was highly critical of patronage, pointing out that 
the abuse of the system had been a cause of great schism 
in the church and recommending that a conference be held 
between the presbyteries and the landed gentry as to how 
best to end it. Against this Principal Robertson argued 
that patronage was of great benefit to the Church. It 
had given her an educated ministry and if there were abuses 
then/ 
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then these could be controlled by the Church which had the 
power of ordination and induction. We can gauge how 
divided the established church was when we note that 
Robertson succeeded in having the radical proposals 
rejected by a mere 14 votes - 99 votes to 85.(39) 
It was in this same year of 1766 that the St Ninians case 
began and for the next seven years the congregation and 
presbytery together resisted the desire of the patron that 
a fYlr Thomson 0 f Ga rgunno ck be i nduc ted. He 'was obj ec ted 
to on account of his advancing years and the people's 
choice fell upon a Mr Mackie. Eventually in 1773 the 
General Assembly ordered the presbytery to proceed and the 
date of 29th July was determined. Many members of the 
presbytery were absent. The minister of Dollar, a Mr 
Finlay, was moderator. He asked no blessing upon the 
proceedings and preached no sermon. Instead he add~essed 
the presentee in these terms: 'We ar~ met here this day 
in obedience to the sentence of the General Assembly to 
admit you as minister of St Ninians. There has been a 
formidable opposition made against you by six hundred heads 
of families, sixty heritors, and all the elders except one. 
This opposition has been continued for seven years, and if 
you shall be this day admitted you can have no pastoral 
relation to the souls of this parish: you will never be 
regarded as a shepherd to go before the sheep; they know 
you not, and will not follow you. Your admission can 
only be regarded as a sinecure, and yourself as a stipend 
lifter. Instead of doing good, you will bring ruin and 
desolation upon the parish, and be able to adopt the 
answer of Marius to the Roman praetor - "Go, tell him that 
thou hast seen the exiled Marius sitting upon the ruins of 
Carthage'. Now sir, I conjure you by the mercy of God, 
give up this presentation, I conjure you, by the great 
number of souls in st Ninians, who are like sheep going 
astray without a shepherd to lead them, and will never 
hear yap, never submit to you, give it up: and I conjure 
you, by that grace which you would wish to have in a dying 
hour,/ 
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hour, and that awful and impartial account which in a little 
time you must give to God of your own soul, and of the 
souls of this parish, before the tribunal of our Lord 
Jesus Christ, give it up!'. To this somewhat unusual 
charge Mr Thomson, standing up in the large and empty 
church, replied: 'I forgive you for what you have now said; 
may God forgive you. Proceed to execute the orders of 
your superiors'. (40) 
What are we to make of this? The events precipated the 
establishment of a Relief congregation in St Ninians, and 
Struthers observation is that 'those people who had armed 
in hundreds at the battle of Falkirk, about fifteen years 
before, on behalf of their king and constitution, were 
not to be crushed by the tyrannical decision of an 
ecclesiastical court in Edinburgh. Mr Thomson might 
uplift the stipend, but they would have their own church 
and their own minister, who would break among them the 
bread of life,.(41) However, what Struthers thus 
represents as heroic and pious devotion on the part of the 
faithful souls of st Ninians is differently represented 
by T B W Niven who writes with an unconcealed moderate 
bias. 'Nothing', he recounts 'could give us a more vivid 
idea of the manner in which some of the ministers of the 
Church encouraged the people, in the disastrous attempt 
to disregard the law of the land, than this scene. No 
circumstances could justify the conduct of the moderator. 
He had been appointed to discharge a solemn duty by the 
courts which had been set over him by the providence of 
God. He had sworn that he would implicitly obey the orders 
of these courts. Yet, with a feint of obedience to a 
finding which had been arrived at after the most grave 
deliberation, he had availed himself of the position in which 
he was placed to pronounce, upon his own authority, what 
was practically a censure, alike upon the presentee, 
whose conduct had been sanctioned by the Assembly, and upon 
the Assembly itself. Under a pretext of conscientious 
conviction, and a regard for high spiritual interests, 
he/ 
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he had done his best to render the difficulties already in 
the way of the presentee insuperable, and the exercise of 
a Gospel ministry by the man whom the Church had seen it 
right to settle in the parish utterly abortive'. (42) 
Niven goes on to acknowledge th~t in certain circumstances 
the correct procedure for a presentee faced with strong 
opposition would be for him to abandon his legal claim, 
but in the midst of such controversies the Church was 
attempting, in the face of much obloquy to maintain 'the 
solemn sanctions of law and order'. He concludes: 'The 
men who saw it to be their duty to lend their aid in the 
great contest are not to be regarded as objects of 
opprobrium,.(43) 
Such were two ways at looking at a particularly well 
documented account of the sort of situation which was 
occurring with much regularity in the eighteenth century 
kirk. As so often the right lay in part on both sides. 
The example of Thomas Reid shows that opposed settlements 
did result in fruitful ministries and John Galt's novel, 
'Annals of the Parish' tells of a fifty year ministry 
which began inauspiciously with inductee and presbytery 
having to climb through the kirk windows under armed escort 
for the door was barred against them. The story which 
unfolds, however, is one of a ministry which was held in 
great appreciation by minister and people alike. There 
can be little doubt that the eighteenth century crowds 
who opposed settlements contained in their midst elements 
we associate today with vandalism and football hooliganism. 
Burns' poems such as 'The Holy Fair' give an account of the 
'piety' of the people to set alongside that offered by the 
contemporaneous historians of the Secession and the Relief. 
However, Robertson's narrow majority in the General 
Assembly of 1766 indicated that there was a genuine concern 
and feeling among the established ministers as well, and 
that the clamour of the people for a right to participate 
in the choice of their pastors was to a significant extent 
motivated by a proper concern for the welfare of the Church 
and its independence as a spiritual kingdom. 
~ 
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CHAPTER 14 
Property Matters 
In this study we are investigating the manner in which 
doctrinal and legal matters have tended to -be bound up with 
one another in the life of the Church of Scotland. Same 
of the controversies of the eighteenth century turned an 
q~estions of doctrine, as in the Marrow controversy, the 
teaching of Professor Simson, the Auchterarder Creed and, 
later in the century, the views of Alexander Fer~uson and 
William McGill. The standard of orthodoxy, after Scripture, 
was the Westminster Confession of faith. To what extent, 
however, this could act as a subordinate standard is open 
to question in that, while same no doubt regarded it as 
did Ferguson as a test of conformity to the Presbyterian 
establishment (1) there were others who understood it as 
an expression of the sense in which the Scriptures were 
to be understood. Thus when the United Secession and 
Relief Churches united in 1847 to farm the United Presbyterian 
Church the second question addressed to candidates for 
ordination or induction asked: 'Do you acknowledge the 
Westminister Confession of Faith, and the Larger and Shorter 
Catechisms, as an exhibition of the sense in which you 
understand the Holy Scriptures?,(2) and as late as 1900, 
after the biblical criticism controversies of the 
nineteenth century, the United Free Church questions at 
ordination or induction included a similar inquiry: 'Do 
you sincerely awn and believe the doctrine of this Church, 
set forth in the Confession of Faith approven by Acts of 
General Synods and Assemblies; do you acknowledge the said 
doctrine as expressing the sense in which you understand 
the Holy Scriptures?,.(3) 
If the Scriptures are to be understood as supreme and the 
Confession as subordinate it does seem strange thus to 
limit the freedom of the Scriptures to speak for themselves 
to those whose business it is to study and interpret them. 
The/ 
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The cases of Ferguson and McGill show clearly that the 
Confession was not so much a standard which could be 
amended in light of fresh insights into scriptural truth. 
Instead it was a strait-jacket in which the scriptures 
themselves were confined. This explains the tendency to 
regard subscription as a formality, and the call from men 
like Alexander Ferguson to review its place and function 
within the Church. It explains also the background to 
the old and new light controversies which mar~ed the turn 
of the century as different sections of the church faced 
up to the question of the adequacy of the Confession for 
their particular day. 
The problem with simply leaving the Confession quietly where 
it was was that once this happened it became simply · a 
formality, a formality which owed more to law than to 
theology. In particular it became not so much a measure 
. of theological soundness but rather a condition upon which 
a man was entitled to the civil emolumuments of his calling. 
Far from reducing the significance of the Confession by 
characterising it as a mere test of conformity to the 
Presbyterian system, this in fact served to draw attention 
to the important legal and constitutional place which it 
held, and still does hold within the Church of Scotland. 
Another area, related to this, where law and doctrine come 
to be bound up together concerns questions of church 
property. We have touched on this earlier, but now we 
must look in some more detail at this question. 
An inevitable consequence of the divisions which occurred 
in the eighteenth century church was that there should be 
disputes over property. To begin with there was no 
argument. The 5eceders erected their own buildings as did 
the newly formed congregations associating with the Relief. 
Problems did arise, however, when in 1747 seceder 
congregations split over the Burgess Oath, some members 
adopting the Burgher viewpoint while others took the Anti-
burgher/ 
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Anti-burgher stance. Again in the closing years of the 
century the realigned congregations of .Burgher and Anti-
burgher were .split again on the basis of old and new light. 
In such cases the question of entitlement to the property 
was not so easily settled. 
In a case arising out of the old and new light controversies, 
Dunn v Brunton, 1801, the Court 'being much divided in the 
opinion' declared: 'The Court can enter into no 
investigation as to the religious grounds of ~he schism 
he~e, and if they did they must presume the majority 
in the right,.(4) This tended to be the line taken in the 
eighteenth century. We have already referred to the case 
in 1752 at the time of the Burgess Oath controversy(5) when 
there was a .legal dispute over ti tIe to the Seceder Meeting 
house at Bristo in Edinburgh, and this highlighted an even 
more basic problem for the churches outside the establishment, 
namely that strictly speaking they had no legal status as 
churches whatsoever. Lord Elchies in that case, as already 
noted, had declared that those who were suing for possession 
of the disputed premises 'had no legal title to pursue being 
no legal congregation,.(6) This view was held within the 
context of the position that the only church with legal 
standing and independent jurisdiction was the established 
church~ The irony of this of course was that the very 
basis of the secession was that the established church did 
not have such independence. Churches outside the 
establishment might be afforded the protection of law due to 
any body of citizens but the law recognised only one church 
as such, and that was the church by law established on the 
basis of the Reformation and Revolution statutes. As late 
as 1849 the Lord President of the Court of Session could say: 
'there exists in Scotland no Episcopal Church whatever 
except as a distinct sect fully reoognised and protected under 
the Toleration Act l .(7) 
In 1771 a case similar to the Bristo one was raised over 
possession of a Seceder meeting house in Dundee. 
tol 
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to the property had been taken out in the name of an 
individual. At the time the congregation professed Anti-
burgher principles, but the minister abandoned these and 
was suspended by the Presbytery. A section of the 
congregation adhered to the minister and they included in 
their number the individual in whom the property was vested. 
Accordingly the remnant 
to secure the property. 
assertion that they had 
of the congregation took legal action 
This was countered with the 
no legal entitlement to sue as 
individuals or as representatives of a corporation, but the 
pursuers pleaded the 'law of Toleration' and their 
entitlement to sue was upheld in law and indeed they eventually 
succeeded in their process. The basis of the entitlement 
to sue and of the success of their suit lay in the defender's 
acknowledgement of 'a trust in his person for behoof of the 
Anti-burgher congregation'. The Court did require the 
pursurers' designation as being 'subject to the Associate 
Synod' to be struck out as having no legal meaning, but the 
case was an important one in that it took a step towards 
the point where adherence to principle rather than the 
simple question of which section of the congregation was in 
the majority was allowed to determine the issue,.(B) The 
tase further str~ngthened the position of non-established 
congregations and their status as societies or associations 
entitled to the protection and assistance of law. At the 
same time the law was still hesista~t about interfering in 
the ecclesiastical processes of the non-established churches. 
In a case in 1793, Auchincloss v Black Lord Braxfield (the 
original of 'Weir of Hermiston') 'did not consider it 
competent for this court to review the proceedings of the 
Associated congregation, commonly called Burghers, when 
sentences are pronounced by them in their ecclesiastical 
character,.(9) The case concerned the deposition of an 
Associate minister who sought redress for his deoosition, 
but the only basis on which the Court held he could have a 
case would be were he to establish that there had been 
malice towards him. 
thel 
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the law of contract, namely that where a person has 
voluntarily submitted himself to the jurisdiction of an 
association he may not, exceot in rare circumstances, have 
recourse to the ordinary courts when such jurisdiction is 
applied. 
However, the courts could not for long decline to investigate 
the religious and theological grounds of schism or to review 
ecclesiastical proceedings, and in due course cases were to 
arise where this is precisely what had to happen. Innes 
remarks: 'If a body of men have wrongful possession of a 
church, or of a sum of money on the pretence, for example, 
that they are the religious body to which the money or 
building was destined - their opponents have no way of 
redressing the wrong and vindicating their own rights, 
except by appealing to the civil tribunals of the country. 
And these civil tribunals have no means of doing justice, 
except by investigating into the differences - of doctrine, 
discipline or practice - which to the litigants may be 
religious differences, but to the judge are mere matters 
of fact bearing on a question of civil right,.(10) Such 
a case was Craigdallie v Aikman, better known as the 
Craigd~llie case, which lasted from 1800-1820. This was 
selected from many cases occurring at the time arising out 
of the old and new light controversies to try deliberately 
the general point about the basis of entitlement to disputed 
property. In the Dunn v Brunton case(11) in 1801 the Court 
. had declined to enter into an investigation of the religious 
grounds of a schism, and had simply awarded possession of the 
disputed property to the congregational majority, against 
the minister and the minority of the congregation who had, 
along with the synod, adopted to follow the new light. The 
same attitude as was found in the 1752 Bristo case and the 
1771 Dundee case was also evident here in that the minister's 
adherence to the synod was not allowed to be relevant or 
material to the proceedings. It was held that he could not 
'be allowed to represent his office as flowing in any shape, 
or deriving permanency, from the proceedings of what may be 
a/ 
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a synod or other ecclesiastical court of his sect,.(12) 
It was at this time, and against this background that the 
Craigdallie case began its lengthy progress which was 
eventually to reach the House of Lords. It concerned the 
building belonging to the Associate or Burgher Seceder 
congregation at Perth which split into two factions when 
in 1799 that denomination separated into old and new light 
burghers. Both sections of the congregation claimed a 
right to the property and in November 1803 the Court of 
Session decided that there was a trust 'for a society of 
persons who contributed their money for purchasing the 
ground, the building, repairing, and upholding the house or 
houses thereon, under the name of the Associate Congregation 
of Perth; and so far repel the defences ---- and find that 
the management must be in the majority, in point of 
interest, of the persons above described; and before 
further answer in the cause, remit to the Lord Ordinary to 
ascertain what persons are entitled to be upon the list of 
contributors aforesaid, and whether the majority aforesaid 
stands upon the one side or the other l .(13) One of the 
judges, Sir Islay Campbell stated: 'The sole question is, 
who are the majority of this body of individuals assuming 
the name of a congregation, and who are the trustees named 
by them? As to the Associated Synod, the Courts can 
take no notice of such a body of men as a superior 
judicature ----. When parties come regularly before a 
court in order to have their differences on points of civil 
law determined, they must found their pleas on common 
established grounds of law, and the judge cannot listen to 
the peculiar doctrines, either of ecclesiastical discipline 
or of moral or political system, adopted by the voluntary 
associations of men uniting together for any purpose 
w ~ atever'. (14) 
Investigation would have shown that the majority of the 
congregation, together with the senior minister, a Mr 
Jarvie, had declared for the old light position. However, 
the minority, under the leadership of Mr Aikman, the other 
minister adopted the new light position. The majority 
claimed/ 
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claimed not only greater support in terms of numbers, but also 
that they were the true heirs of the Secession, maintaining 
the original principles for which the property was acquired. 
The other party, they alleged, by changing their principles, 
had forfeited their right to the building. Against this, 
however, the minority pointed out that by its title deeds 
the property belonged to 'an Associate congregation of 
Burgher Seceders, in communion with, and under the inspection 
and jurisdiction . of, the Associate presbytery and synod'. 
The other party may be in a numerical majority, but they 
had withdrawn from all connection with the church courts and 
had consequently forfeited their entitlement to the church 
building.(15) 
The decision of 1803 was therefore appealed against and the 
judgement was reversed when the Court, in February 1B04 found 
'that the oroperty of the subjects in question is held in 
trust for a ~ociety of persons who contributed their money, 
either by specific subscription or by contribution at the 
church doors, for purchasing the ground, and building, 
reoairing and upholding the house or houses thereon, or for 
paying off the debt contracted for these purposes, such 
persons always, by themselves or along with others joining 
with them, forming a congregation of Christians continuing 
[n communion with and subject to ecclesiastical discipline 
of a body of dissenting Protestants, calling themselves the 
Associate Presbytery and Synod of Burgher Seceders'. (16) 
The first judgement had given the building to the majority 
of the contributors of the congregation. This second 
judgement gave it to the party which adhered to the 
Presbytery and the Synod. 
Neither judgement, however, sought to go into the question 
of the claim by the majority to be not only a numerical 
majority but also to be the true upholders of original 
Secession principles. In effect the case was dismissed 
rather than decided and in this state the case went to the 
House of Lords, where, in June 1813, Lord Eldon, the Lord 
Chancellor/ 
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Chancellor re mitted it back to the Court of Session to 
'examine what were the religio~s opinions of the Seceders 
when the society was formed, not for the purpose of stating 
which of them contained more, and which of them contained 
less of sound doctrine, but as a mere matter of fact, in 
order to get at the intent and purpose with which the 
property was purchased, and the building erected,.(17) He 
went on to state that there was no precedent that would 
authorise him to say 'that if persons had sub~criped to the 
building of a meeting-house for religious worship,and if these 
persons afterwards disagreed in opinion, you would compel 
the execution of the trust for the purpose of carrying on 
the religious worship of those who had changed their opinion, 
instead of executing the trust for the benefit of those who 
had adhered to their religious opinions'. This was an 
important judgement affecting the relationship between matters 
legal and matters theological for it clearly related title 
to property to questions of theotogical opinion, and not to 
constitutional matters such as voting majorities or 
adherence to church courts. 
However, it had still to be determined whlch party adhered 
to the original principles of tha Secession and both sections 
set to with a will to lay before the court all the 
documentary evidence which they could produce. The main 
points at issue concerned the role of the magistrate in 
matters of religion and the continuing o~ligation of the 
co ven ants, but in effect there was little real difference 
between the two parties on th~se matters. Certa i nly t he 
Court of Session could find nothing of material consequence 
a nd so, in February 1818 found, 'as far as we are cap a bl e 
of underst a nding the subject' 'that the pursuers' (the ol d 
li ght pa rty) 'h a ve fail e d in rendering intelligi ble to th e 
court on what grounds it is th a t they aver, t hat th e re doe s 
a t t h i s mome n t e xist any real . difference betwee n t hei r 
p r in ci pl e s an d those of the defenders' (the new li ght pa rt y), -
' a nd th at th e pursu e rs mu st be consi dere d mer e l y a s so m~n y 
i nd i vidua ls, wh d ha ve t hough t proper voluntRr il y to sep a r ~t e 
f r om/ 
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from the congregation to which they belonged, without any 
assignable cause, and without any fault on the part of the 
defenders, and therefore have no right to disturb the 
defenders in their possession of the place of worship 
originally built for the profession of principles, from 
which the pursuers have not shown that the defenders have 
deviated'. 
This decision was afterwards confirmed by Lord Eldon in the 
House of Lords in a judgement of July 1820. There is more 
than a hint of exasperation in the phrase in the Court of 
Session judgement, 'as far as they are capable of understanding'. 
If so, it appears to have been shared by the Lord Chancellor 
who confessed that he had had 'the mortification, I know not 
how many times over,to endeavour myself to understand what 
these principles were, and whether they have, or have not 
deviated from them: and I have made the attempt to understand 
it, till I find it, at least on my part, to be quite hopeless'. 
This outcome was a great victory for the new light movement 
and conversely a great blow to the old light party, but it 
also marked a significant precedent which was to be quoted in 
subsequent judicial proceedings. It was held that there had 
been no significant shift of principle on the part of the new 
light burghers and that the new light they followed was a 
natural development of the principles laid down in 1733. 
At this time there emerged a new source of controversy and 
disagreement among Scottish churchmen in all the presbyterian 
denominations - the issue of voluntaryism. The early 
seceders had separated themselves from the established 
church as a protest against the leadership and policy 
of that church with regard to patronage, but their grounds 
of secession did not include any quarrel with the doctrine 
and constitution of the Church as such. (18) One of 
the principles of the established Church was that it was 
afforded certaiA privileges under the law of the land and it 
was no part of the Secession manifesto that there should 
be an absolute separation between Church and state. The 
state had certain responsibilities towards the church, and, 
in/ 
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in terms of the Confession of Faith, had a 'duty to take order 
that unity and peace be preserved in the church, that the 
truth of God be kept pure and entire, that all blasphemies 
and heresies be suppressed, all corruptions and abuses in 
worship and discipline prevented or reformed, and all the 
ordinances of God duly settled, administered and observed'., 
In these words we have set out the establishment principle 
that the state has a duty to support and maintain the Church. 
When in 1728 John Glas of Tealing had objected to this 
doctrine and asserted the absolute ' separation of Church and 
state he received little support, but, now related to the 
new light controversy and the rise of the Relief Church there 
was raised again the whole question of the power of the civil 
magistrate in matters of religion. The question was not 
simply one of eschewing persecuting principles and the right 
to enforce doctrine by means of civil penalties. It went 
further than that and challenged the whole place of a 
national church and a religious establishment. Patrick 
Hutchison, a respected leader of the Relief Church declared 
that 'national churches were foreign to the nature and 
constitution of the Christian Church' and that 'the civil 
magistrate has no more right to dictate a religious creed 
to his subjects than they have a right to dictate a religious 
creed to him,~19) On this basis the view began to emerge 
that the establishment principle itself was flawed and that 
the church should be totally independent of the state and 
maintained entirely by the voluntary givings of its members. 
This view was fostered in the Relief Church and within the 
new light section of the Secession. Accordingly it was 
natural that new light burghers and anti-burghers should 
unite as they did in 1820 (the year of the final outcome of 
the Craigdallie case) and that this should be followed 
twenty-seven years later by their further union with the 
Relief Church to constitute the great nineteenth century 
Voluntaryist Church, the United Presbyterians. On the 
other hand those who adhered to the old light view, pursued 
a different path, the burghers continuing loyal to the 
establishment/ 
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esta blishm e n t principle a nd co min g ba ck into the establis hment 
in 18 39 while the majority of the anti-burghers joined the 
Free Church in 1852,the remainder continuing well into the 
present century as the Original Secession Church. 
The Cr a igdallie case established the point that the basis 
of judgement in any legal dispute o ver property should be 
determined by reference to adherence to original 'do c trinal 
principles. In that particul~r case the courts, having 
studied the relevant documents found that there had been no 
significant shift on the part of the new light burghers as 
to justify their being deprived of their place of worship. 
What the case did not determine was what degree of doctrinal 
development might be permissible. Was there a point one 
side of which property might be retained, but beyond which 
it must be forfeited? In particular would a shift from 
adherence to the principle of religious establishment to a 
voluntaryist point of view be consideied of such a degree 
as to warrant deprivation of the entitlement to property? 
This particular question lay at the heart of another 
important case which was before the courts in the first half 
of the nineteenth century, the case of Galbraith v Smith, 
better kriown as the Campbeltown case which lasted from 
1835-1839. The Craigdallie case concerned the Secession 
}'* 
Church; this case concerned the Relief Church. 
The Campbeltown Relief Church dated from 1766 when the 
Lowland con g regation of the town reacted adversely to the 
presentee of the Duke of Argyll and for the remainder of 
the ce n tury t he presbyterians of the town were catered for 
by th e establishment and the Relief, the seceders having 
no witness there. Any seceder who came to live in the 
town generally associated with the Relief. (20) However, 
. shortly after the induction in 1829 of the Rev James Smith 
th e , Seceders opened a preaching station, thus dividing the 
Relief congregation. A breach developed between Smith 
a nd th e Seceders while at the same time close conta cts 
grew u p be t ween him a nd th e ministers of the Es t a blishm e n t. 
I n/ 
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In the volunt a ry contro versy which was then at its hei gh t 
Smith ma de no secret of his support of the establis hment 
principle, so much so that a rumour reached the Relief 
Presbytery of Glasgow (in which bounds Campbeltown was 
situated) that he was thinking of joining the establishment. 
The Presbytery resolved to meet in Campbeltown and 
investigate these rumours, and when they did so it transpired 
that when Smith ought to have been sounding out his people 
on the overtures currently being made on the subject of a 
union between the Secession and the Relief he had been 
canvassing the question of union between the Relief and the 
establishment. 
Smith was less than co-operative and the matter was continued 
to a subsequent presbytery meeting at Glasgow to which Smith 
submitted the following statement: 'I pledge and oblige · 
myself to adhere strictly to the Relief principles as 
understood at the period of my ordination, and to do nothing 
that will tend to alienate the property of the Relief Church 
of Campbeltown from the Synod,.(21) The presbytery would 
not accept Smith's statement and he declined their demand 
that he acknowledge his adherence to ·Relief principles a~ 
'synodically declared'. The effect was that Smith was 
declared to be out of connection with the Relief Synod, and 
in face of Smith's app eal the Synod upheld the decision of 
the Presbytery, and appointed a Mr Harvey to preach the 
church vacant. 
Matters now took a new turn. Smith wrote to the preses of 
the Church, giving notice that he nevertheless maintained 
his entitlement to the emoluments a nd th a t he proposed to 
continue his ministry as before. On the Sa turd a y eve ning 
before the church was to be declared va c an t he further 
obtained a n interdict fro m t he sheriff 'interdict i ng, 
.~ 
pro hi bit in g and disch a r ging ~ r Archi ba ld Galbraith, preses 
of t he managers, a nd Alex a nder Picken, beadle an d key keeper 
of t he said c h urc~ from gi v in g acce s s to a ny pers o n wh a tever, 
exc e pt the peti t i oner , Mr Sm i th , to pre a c h in the s a id 
Churc h/ 
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Church, or on the g reen, or on o t her grounds belonging 
thereto, - also interdictin g , prohi bit i ng , and discharging, 
the s a id Alexander Harvey, or a ny other minister of the 
Relief presbytery, from pre a c hing the said church vacant, 
un t il t he pe titioner's ci vil rights are ascertained in the 
supreme court, and if opposition be given to any of the said 
parties, to find them or him liable in expenses'. (22) 
Notwithstanding the interdict Ha rvey preached the church 
vacant next day to a congreg a tion of fifteen ~undred who, 
on a Dece mb er morning, stood in the lane outside the church. 
Smith had little support in his congreg a tion but a great deal, 
it appeared, throughout the country in establishment quarters, 
and funds were raised 'to finance the legal process which had 
now begun. In addition to the interdict Smith had raised 
an action of declarator in the Court of Session, seeking to 
have himself declared still to be minister and those who 
adhered to him to be the rightful possessors of the building. 
He insisted that before any civil consequences could be 
allowed to follow on an ecclesiastical process that the 
proceedings were open to review by the civil courts. He 
clearly had competent legal advisers "for the basis of his 
case was that whereas the established church courts had 
civil authority attached to their sentence by statute, in 
u 
t he non-established church the force and competence of their 
resolutions depended upon the law of contract, 'and it must 
a lways be a matter of civil cognis a nce to d~termine whe t her 
the con ditions of the contract ha d been violated or adh e red 
to' .(2 3) He offered the a nalo gy of a ma sonic lodge expellin g 
a membe r an d then denying hi m an ag e Dr s i ckness Allowance 
t o whic h he had contri buted while a me ~ b er. In such a ca s e , 
he su gge ste d , t he l a w might p r operly i nter ve ne. 'In like 
ma nne r ', he a rgued, 'when the se n t en c e of a church court is 
pl ead e d as ha ving a certain civil effect in putting a n end 
to B con t ra c t, or depri vin g a man of pa trimoni a l adv an t ag es 
e n j oye d by hi m, th e courts of l a w must ne cess a ril y be 
entit l ed t o ju dge wh e t her i t ha s been pr on ou nce d in a ccor danc e 
with t he s e r eg ul a t i ons, wi t h re f ere nc e to whi c h , a nd on t he 
f a i th / 
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faith of w ~ ich, the contr a ct was e nte red in t o'. (24) 
80th Smith's action for declarator and the question of 
continuing the interdict came before the Court of Session and 
in 183 6 Lord Moncrieffe gave his opinion, though not a 
decis i on, in favour of Smith and passed the case to the 
Inner House. The question wa s, he held, one of civil right, 
and until it was finally disposed o f Smith should remain 
undisturbed in his possession of the property and emoluments. 
The judgement of the Second Division of the Court of Session 
in March 1837 was to recall the sheriff's interdict and to . 
grant access to the church to both parties until the question 
of Smith's declarator was finally decided. One of the 
judges was Lord Meadowbank who had been a counsel for the 
new light party in the Craigdallie case. He rejected the 
argument that the Relief Church, unlike the established 
church, had no right to inflict a sentence carryi-1g with it 
a civil consequence. 'The difference between the two', he 
held, was 'that the one is an endowed Church, where the civil 
right flows from the provision of the state, while in the 
other it has been constituted by the voluntary agreement and 
obligations of the parties. But in ·both it is the right to 
the function, as determined by the ecclesiastical authorities 
of the bodies respectively, upon which the civil and 
patrimonial rights of the parties in this resp e ct must 
altogetherde~end,.(2 5 ) The basis of any final decision, he 
maintained, lay in the original pr incipl e s test laid down in 
the Cr a igdallie case. He supposed that in an extreme cas e, 
if the Reli e f synod had all becom e Mohameddans or Unit a ri a ns 
then no doubt Sm ith, in refusing to follow the m w6uld ha ve 
retain e d his title t o the property,(2 6) bu t t hi s was f e r fro m 
be ing the case. Indeed the synod had adopted no new 
.profe ssion of f a ith. Moreo ve r Smith had been in ducted 
.-sol el y in vi rtu e o f his l ice nc e to preach wi thi n the Re lief 
Chur ch a nd im pl icit in this was an obli ga tion on his part t o 
su bmit t o them in matters ecclesiastica l. Ta ken together 
t he se cons i derati on s add e d up to a pr ima f a cie case for 
givi ng t he meeti ng house to the congregation . The o ther 
j udge s , / 
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judges, however, were not so clearly of this view and , un til 
the outcome of Smith's application for declarator the 
interim possession was left on a joint basis, Smith and the 
congregation each having it for part of the Sunday. 
The action fo r declarator came first again before Lord 
Moncrieffe as Lord Ordinary. The key to the issue in the 
voluntary controversy is found in the first Doint Smith 
made, namely that it be 'found and declared ~y th e Court of 
Session, th a t the Campbeltown Relief Church was founded 
upon principles neither opposed to endowments nor to church 
Establishments, and that no individual opposed to these could 
preach in it nor interfere with its use,.(27) Lord 
Moncrieffe, in a note accompanying his transmission of the 
case to the Inner House agreed that this was a vital point. , 
The real merits of the case lay, he held in the doctrine 
held by the Relief Church at the time when the Campbeltown 
congregation was formed, 'as to an Establishment of religion' 
and whether the synod had abandoned their original principles 
as to this. He held that there had been a departure, but 
at the same time he recognised that 'in a seceding Voluntary 
church like the Relief (this) might not be, 'in essentialibus' 
so as to entitle the minority of the proprietors adhering 
to it to carry off the property from the majority who had 
abandoned it'. This was the point we have already noted, 
namely, the degree of doctrinal development or variation 
which is permissible before a church can be held to have 
changed too radically to enable it to retain po s session of 
property devoted to its origin a l purpose. Lord Moncrieffe, 
further noted that the synod's declining to a ccep t Smith's 
adherence to Relief principles unless 'as synodically 
declared' indicated that they were not even prepared to 
allow the question concerning an establishment to be left 
open. The question to be determined therefore was 'how 
fa r the re is an attempt to pervert the su b ject of property 
devo t ed to one purpose, to the support o f a system of 
reli g i ous bel i ef wh ich is oppose d t o it in a fundame n t a l 
point? Lord Mon c rieff e felt th a t Sm ith had gone a lon g 
way / 
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way towards establis hing his point. He would not agree 
with him 'that everything whatever which is laid down 
doctrinally in a confession of faith, must be held to be 
'de essentiabilbus', the least departure from which will 
affect the use of the property'. But he felt that the 
Relief Church, in adopting as a principle of religious 
doctrine a view of an established church which characterised 
it, on account of its state connection, as standing in 
opposition to the truths of the Bible, had departed 
fund~mentally from its original principles. 
The ground of Smith's argument, which Lord Moncrieffe 
accepted was that in the beginning the Relief Church had 
signed the Confession as a whole, but latterly it was signed 
with a qualification regarding the power of the civil 
magistrate. Certainly the arrangements for subscription 
had bee~ varied. We have noted that at the time of the 
McGill controversy in the established church the Relief 
sought a tighter adherence to the Confession(28) though 
""~his was shortly afterwards rela~ed~2g) We have also noted 
. . 
.. ·j the lack of any reference to subscription in the founding 
~ .' 
document of the · Relief presbytery at Colinsburgh in 1761, 
so that the basis of Smith's argument seems somewhat unclear. 
It was countered in any case, by the defenders who alleged 
that with regard to the voluntary question Rel·ief ministers 
could hold either view of the matter. It was an open 
question. Wh a t secured their right, however, to property 
and patrimony, was their adherence to · the Relief ~ynod. 
They further backed up their line of defence with ample 
quotations from Relief wri t ers, illustra ting that in any 
case the esta blishme nt principle had nev er been pa rt of 
Relief doctrine. 
I~ wa s thi s lin e of argu~ent which ca rri ed weig h t with the 
secon d Di vis io n an d when ju dge ment W8 S issued on 6 th June 
1839 it went aga in st Smith a nd in f a vour of the congregation. 
The ju dg es hel d th ~ t the onus of sh ow ing that the 
est ab l is hme nt princ iDle WAS ~n e s se nt ial Da rt of Relief 
doct ri ne / 
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doctrine had rested on the pursuer, but that he had failed 
to do so. The critical passages in the Westminste r 
Confession of Faith were Ch a pter 20, section 4 and Ch a pter 
23, section 3, yet these did not precisely l a y down Rn 
obligation on the part of the state to endow the c hurch. 
Moreover, the departure of the Kelief Church from the 
establishment over the issue of pa tronage, indicated also a 
departure from the constitution of the Church of Scotland, 
albeit while at the same time holding in general t o the 
doctrine of the Confession. They depa rted, not in opposition 
to the establishement principle, but in opposition to the 
abuse of patronage, and if anything the question of whether 
a state endowed church was scriptural or not was an open 
one. Further, even if the Relief Church had shifted from 
that position to one where they now held that it was 
unscriptural such a departure was not of such magnitude as 
to ~arrant forfeiture of the property. Lord Medwyn held, 
, , 
in ' a significant and important sentence: 
" opinion held by the Church of Scotland at 
.' f " 
'It is not every 
the time the 
,,~ 'iJ';:,:s t'minster Confessi,on of fai th was adopted; a depature from 
, 4' ~hi bh ~ill Yarrant the pursuers to insist, that if they 
r~t8in the same opinions, they are entitled to the exclusive 
property of this church. The Confession contains the system 
of faith and discipline the Relief Church adopted; but, by 
subscribing it, they can be supposed to have a ccepted it, 
only so far as applicable to themselves,.(30) This 
statement was important for it atte ~ pte d to give some 
guidance on the question left open by Cr a ig dallie, n a ~ely 
how far can a church ch a nge its do c trine wit hout l osi ng its 
property. Clearly it had to be so mething, in Lord 
Meadowbank's words, 'which essenti a lly chan ged the ch ara cter 
of the tenets and f a ith origin a lly professed'. (31) 
In one way the Ca mpbeltown case held up negotiat i ons whic h 
were then proceeding betwee n t he Reli e f a nd the Uni te d 
Secession Churc h with a vi ew to unio n ,( 32 ) -bu t in a no the r 
way the claifica t ion of t his princ i pl e opened UD a way 
for wa rd by gi vin g c on fi den c e to t ho s e who fe ared , with 
ju sti fi ca t ion,/ 
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justification, that every attempt to adjust doctrine a nd 
realign denominations would be dogged by expensive, time 
' consuming and damaging litigation. The r e was, alas, to be 
much of that in the nineteenth century, and at the century's 
end the Free Church case was to be fought on the very same 
ground as the Campbeltown case, and we shall refer to this 
in due course. The legal processes to whic h we have 
referred, however, had laid down clear principles, namely:-
(1) The civil courts would not interfere in the 
ecclesiastical processes of non-established churches 
any more than they would in those of the established 
church. The law of contract meant that those who 
placed themselves voluntarily under their 
jurisdiction were bound by their discipline. 
(Black v Auchincloss - 1791). 
(2) The law of trusts governed the .holding of Church 
property so that in any dispute over title the 
party adhering most closely to the original trust 
principles to which the property was devoted 
retained that title. (Craigdallie v Aikman -
1800-18~O). 
(3) Nevertheless fear for property was not to place 
a church in a doctrinal strait-jacket. There 
could be variation, modification an d development 
of views on matters of theology provided th a t the 
essential character and fait~ of the body was not 
altered. (Campbeltown Case - 1836-1839). 
These were significant stages in the unfoldin g story of 
the interaction of law and doctrine in the Church of 
Scotland. 
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CH APTER 15 
Doctrine, Law and the Confession in the early Nineteenth 
Century 
When Principal Robertson bowed out from leadership of the 
Assembly in 1780 he predicted that credal subscription would 
become 'the chief controversy of the next generation,.(1) 
Certainly confessional doctrine was at the centre of the 
theological controversies surrounding Alexander Ferguson 
and William McGill and the nature and implications of 
subscription were also sources of controversy within the 
Relief and Secession Churches. In the Secession churches 
this issue was at the heart of the old and new light /. 
controversies, particularly with regard to the Confession's 
teaching on the civil magistrate, and revised formulas and 
testimonies were produced, with the consequences we have 
already noted.(2) A similar exercise was undertaken in 
the Relief Church when in 1823 it was resolved to draw up 
a digest of laws, gathering into a single reference volume 
the various statements of principle and the various 
i 
regulations which 'slumbered upon the pages of th~ir records,.(3) 
. This digest accorded to the Confession the status of 'standard 
book adopted by the synod, as expressive of the sense in 
which they understand the doctrines of the Bible'. They 
faced up to the problem with which the Seceders had 
grappled thirty year~ previously, concerning the role of the 
civil magistrate, and considered the following question for 
candidates for ordination and admission: 'Do you own and 
believe the doctrine of the Westminster Confession of Faith, 
to be founded on, and consistent with the word of God, 
except in the particulars expressed by the Relief church?' 
This was felt, however, to have a somewhat hesitant and 
~ncertain ring to it, and the question finally agreed was: 
'00 you own, 9nd will you adhere, to the doctrine of the 
Westminster Confession of Faith, as founded on, and ' consistent 
with, the word of God, except in so far as said Confession 
recognises the pow~r of the civil magistrate to interfere 
in/ 
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in religious concerns?,~4) It was this question which Rev 
James Smith would have had put to him on his induction to 
Campbeltown in 1829, and even if it were a departure from 
original Relief principles (which it was held not to be) if 
remained consistent with the adoption of the Confession by 
the General Assembly itself in 1647, which, it will be 
r e call ed, wa.s don e wit h a qua 1 i f i cat ion i n pre cis ely t his 
regard. 
The Confession, and attitudes towards it thus pl a yed an 
important part in the process of ecclesiastical reorganisation 
and reconstruction which characterised the first half of the 
nineteenth century. The basis of union between the new 
light burghers and anti-burghers in 1820 stressed in its 
second article the significance of the Confession, and 
article 6 left until after the union the question of a new 
formula, something which was not finally agreed until after 
considerable discussion and some dissension.(S) We have 
already noted that the United Presbyterian Church of 1847, 
formed by the union of the United Secession and the Relief 
Churches adopted the Confession as an exhibition of the 
sense in which they understood the Sctiptures.(6) 
While some sought a relaxation of standards others deplored 
such a tendency, and accordingly a section of the anti-
burgher new light synod elected to stay out of the union and 
to form the ' Synod of Protestors'. Their deed of 
constitution in fact makes no "reference to the Confession 
but rather deplores the effective abandonment of the covenants. 
Their main criticism was that those who had entered the 
union had 'suspended their adherence to any defined 
testimony'. (7) Still today there are those who consider 
doctrinal diffuseness a virtue in a Church, and others who 
consider it a vice. This party, however, did not long 
maint a in a separate identity_ Notwithstanding the removal 
of the 8urgess Oath in 1819 their anti-burgher symp a thies 
proved stronger than their new light ones and in 1927 they 
unite d with the Constitutiona l Presbytery or anti-burgher 
ol d/ 
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old lights, to form the Original Secession Synod. 
Meanwhile, the Burgher old light party were pursuing the 
question of union with the established church. In 1839 this 
union was effected, and again the Confession and subscription 
to it played a part in this. The seceder ministers who 
entered the Kirk were to adhere to the Confession and sign 
the formula of the Church of Scotland.(8) This union was 
not unanimously supported, however, and a remnant of the 
seceders remained apart. Three years afterwards, this 
faction united with the Original Secession Synod. This 
union too acknowledged in its Articles 'that all persons 
admitted to the enjoyment of sealing or~inances shall have 
made themselves acquainted with the doctrines of the Holy 
Scriptures, as exhibited in the Westminster Confession of 
Faith'. (9) 
This was the year before the Disruption,but even in the midst 
of that great split in the Scottish Church the process of 
reconstruction was going on. In the very first Free Church 
Assembly of 1843 were representatives of the (now) United 
Original Secession Church who addres~ed that -historic body. 
In view of later developments it is interesting to note 
some of the things which were said by those representatives. 
Thus Dr Robert Shaw of Whitburn in congratulating ~he Free 
Churchmen on their stand declared: 'The principles for 
which you have been contending, are the principles of the 
Confession of Faith and the Standards of the Church for 
which your forefathers contended ----. We agree also that 
you did right in separating yourself from the Establishment, 
and that you are to maintain Establishment principles still'. (10) 
This very question was to be the crucial one in the long 
legal process from 1900-1904 when the remn ant of the Free 
Church sued for the property of th a t church after the 
majority ha d aba ndoned the establishment principle by uniting 
with the volunt a ryist United Presbytp.rian Church to 
const itute the United rree Church. 
Or Shawl 
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Or Shaw was followed by Or Wylie of Doll a r who ag a in ' asserted 
that the ground which was being taken , up at the present was 
that . occupied 110 years previously by the Seceders, namely 
'that of the Westminster Standards'. At the same time he 
repudiated any suggestion of sectarianism asserting: 'When 
we retired from the pale of the Establishment, and from 
communion with the then prevailing party in . the judicatories 
of the Church of Scotland, we took up a most catholic 
position - it was no narrow or sectarian ground. One main 
distinguishing characteristic of our position as seceders 
has all along been its nationality - the discipline and 
government of the Church of Scotland as by law establiihed,~11) 
The Free Church moderator, expressed 'the high satisfaction 
and delight' generated by the greetings and 'ultroneous' 
appearance among them of the United Original Seceders. This 
sense of goodwill was carried forward and in 1852 translated 
into a union between the Free Church and the majority of the 
Original Seceders, those declining to unite forming the 
Original Secession Church. In fact this was in itself 
som~thing of a mini-disruption for the Seceders, as the 
decision to unite was carried by only one vote with the 
consequence that the familiar arguments about ' which party 
adhered to the original principles and was accordingly 
entitled to the property, were heard again. The matter was, 
however, settled amicably on the basis of an ex gratia 
distribution of funds. The Overture which was carried by 
one vote sooke bf the Westminster standards as 'Scriptures 
in themselves' and as containing truth in Doctrine, Worship, 
Discipline and government such as form 'a lawful basis of 
union'. It referr~d further to these standards as 'books of 
public authority, which had been formally agreed on for 
~ttling and preser~ing religious . unity on the most extended 
scale', and as 'a rallying ooint around which the sc a ttered 
frien ds of religion in thi s l a nd shall meet ag a in and 
hap pily combine'. (1 7) The contrary view expressed concern 
t h~ t the Fr ee Churc h had ma de 'no clear and un amb iguous 
decl ara tion o f adherence to t he Westminster st a nd a rds, 
either/ 
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either as standards of conjunction and uniformity for the 
three kingdoms, or even as tests with the single exception 
of the Confession of Faith'. It also spoke, in a counter-
overture of the Westminster Standards, together with the 
National Covenant and the Solemn League and Covenant as 
constituting a 'perpetual and inviolable obligation upon all 
ranks,.(13) 
As noted above the overture to unite carried by a single 
vote and the union took place on 1st June 1852. In these 
proceedings Dr Candlish, the Free Church Moderator ~aw the 
heirs of the original seceders welcomed back by the heirs 
of those from whom they had seceded. The wrong done to 
Erskine and the others was now being put right for this 
was the 'free faithful and reforming Assembly',to which he 
'had appealed. (14) He also went on to declare the basis of 
th~ union to rest in a 'common opposition to Erastianism on 
the one hand, and Voluntaryism on the other. This point, 
the significance of which we have previously observed was 
further underlined in a Circular concerning the union which 
~ was sent to every minister of the Free Church, section 3 of 
which spoke of the union as being 'a renewed pledge on our 
part, of our adhering to the principle of a National 
Establishment,.(15) The other great union, of the period, 
to which we have referred, that in 1847 between the United 
Secession and Relief Churches, created the United 
Presbyterian Church which stood for precisely the opposite 
principle, that of voluntaryism. 
If the first half of the nineteenth century was thus 
chara cterised by a certain healing of the eighteenth century 
divisions it also 
its own. It was 
the establishment 
brought divisions and controversie s of 
in thi s oeriod that the a rgument between 
and voluntaryist view s of the Churc h 
receiv e d much pub l ic a iring. This was a n is s ue which 
rai s ed issues of both theologic a l a nd con s t i tutiona l 
import a nce and it will be helpful to look a t it a litt le 
mor e c l os ely. 
off 
Essen ti a lly it had to do wi th t he na tu r e 
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of the Church. Was the Church in effect the spiritual 
aspect of the state, or was it a collection or people who 
had associated together voluntarily for religious purposes? 
The matter came to a head in 1829 when the government 
sponsored a bill for Roman Catholic emancipation. Andrew 
Marshall, secession minister at Kirkintilloch published a 
sermon in which he opposed the bill, fearing it would be a 
first step towards the re-establishment of Roman Catholicism. 
The sermon, however, did not confine itself simply to this 
question, but as its title, 'Ecclesiastical Establishment 
Considered', would suggest, it attacked all establishments 
of religion as unscriptural, unjust and destructive of the 
true mission of the church.(16) Burleigh describes the 
ensuing controversy as 'the fiercest the Church had known 
since the days of the Covenant,.(17) G 0 Henderson remarks 
that Marshall's sermon 'transformed into ' principle what had 
long been a sentiment among them, that religion was a personal 
matter and that, if people wanted it, the~ should pay for it 
and that the State ·. was not concerned,.(18 Things reached 
such a pitch intleed that in 18~3 many owners of property in 
Edinburgh uhich had for long borne a tax, the purpose of which 
uas to fund the stipends of Edinburgh ministers, refused to . 
make the payment and uere prosecuted. One Seceder minister 
even went to prison rather than pay ' the small amount due 
which further inflamed the ' situation. 
By this time the evangelical party within the established 
church had gained the upper hand, and while from a 
theological point of view this party had much in common 
with the Seceders, on this constitutionAl question they did 
not see eye to eye. Their leader, Thomas Chalmers, 
justified the principle of an establishment. In 1838 he 
delivered a series of lectures in London entitled 
~Establishment and Extension of National Churche~' and in 
his opening address to the Free Church Gener a l Assemb ly of 
1843 he decl a red: 'The V oluntari~s mistake . us if they 
conceive us to be Voluntarie s . ' We hold by t he duty of 
Go vernement to give of their re s ourc es a nd th ei r m8~ns for 
th e! 
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the maintenance of a gospel ministry in the land ----. 
hold that every part a~d every function of a commonwe a lth 
should be leavened with Christianity, and that every 
functionary, from the highest to the lowest, should, in 
their respective spheres, do all that in them lies to 
We 
countenance and uphold it. That is to say, though we quit 
the Establishment, we go out on the Establishment principle; 
we quit a vitiated Establishment, but would rejoice in 
returning to a pure one. To express it otherwise - we 
are the advocates for .a national recognition and nation a l 
support of religion - and we are not Voluntaries'. (19) 
Those sentiments of Chalmers, although subsequently somewhat 
modified, were uttered out of a brave experiment to make the 
establishment principle work. The . Secession churches were 
free to pursue a policy of planting churches where there was 
a demand fqr them. They would receive a group of Christians 
into their members hip only if they were in a position to 
build a church and pay for a minister.(20) Against this 
the Church of Scotland o~erated on the principle that 
provision should be made for the religious needs of all the 
people, whether they wished it or not, or whether they were 
prepared to pay for it or not. In many ways, however, the 
old parish system was even then breaking down, especially 
in the cities and larger towns, and Chalmers' own br a ve 
attempt to work the old system in the teeming street s of 
Glasgow was perhaps the last. But Chalmers wa s active also 
\ 
at a national level, and thanks to his energy and organi sa tional 
skills the established church was able to erect so me two 
hundred new churches, or chapels .of ease to meet the 
spiritual needs of the new city and town dwellers. 
It has to be said,tha t the actions of the government did not 
help to commend the principle of religious establisheme nt. 
The great bulk of the money raised for Ch a lmers' t wo 
hundred new churches had not been provide d by t he st a te, but 
r a ised independently. Salt was ru bbed · into th i s pa rticul a r 
wound when the decision of the General As s embl y o f 18 34 to 
a ccor d/ 
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a ccord to the ministers of these chapels of ease full 
membership of church courts, the Chapel Act, was held by the 
civil courts to be ultra vires. The new churches, had been 
built within the old quoad omnia parishes and on account of 
their 'chapel' status their ministers had at first no place 
in the courts of the church. Plainly this was not a 
satisfactory arrangement, but it was simpler than redrawing 
pa rish boundaries which required the co-operation of the 
heritors. Accordingly, the Assembly of 1834 had passed 
the Chapel gct which conferred on these mini~ters all the 
rights and privileges of full parish ministers. The 
competence of this was challenged by the moderates who 
tended to occupy the old parish churches while the 
evangelicals ministered in the chapels of ease. Such a n 
influx into the church courts would seriously have altered 
the balance. Their main argument, however, put forward by 
Dr George Cook of St ~ ndrews was that presbyteries and 
parishes functioned not only as ecclesiastical courts but 
also as organs of civil government. This being so the 
Assembly could not by itself confer temporal powers on 
ministers of churches which were not recognised by the civil 
authorities for such purposes.(21) 
It was some ye a rs before the matter was put to the test in a 
case concerning the parish of Stewp.rton. Following on the 
1839 union of the old light burghers with the Church of 
Scotland it had been a greed thnt former seceding ministers 
should be made full members of presbyteries under the Chapel 
gct. One of the first churches to come in in 1839 was the 
Associate congregation of 5tewarton, and accordingly steps 
were tRken to create a new parish quoad sacra within the 
bounds of the old quoad omnia parish. These steps were 
opposed by the heritors who also opoosed the admission of the 
new minister, Rev James Clelland, to a seAt in the Presbytery 
b f Irvine. The basis of their argument was that the power 
to erect new pa rishes l a y with the Court of Teinds, a nd not 
with the Church. They a pplied for and were gr a nted interdict 
to prevent Mr Clelland from taking uo his seat, and to prevent 
the/ 
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the presbytery from erecting the new oarish. Notwithstanding, 
the Church proceeded with its determined policy, whereupon 
the heritors com ol a ined to the civil courts. When the 
matter eventually came to be tried such was considered its 
imoortance that it went befor~ a bench of the Whole Court, 
which decided by 8 to 5 in favour of the heritors. The 
basis of the decision was expressed by the Lmrd Chief 
Justice, Lord Hope in these words. 'I cannot admit that an 
establishment instituted by statute,can claim ' or legally 
possess any authority from a source, which the State, 
constituting the establishment, may not have thought fit to 
acknowledge as belonging to it, and of course, I cannot admit 
that an establishment can ever possess an independent 
jurisdiction, which can give rise to a conflict as between 
two separ~te and independent jurisdictions. The establishment 
being instituted by the State, the competency of ~ its acts 
must be subject to the determination of the supreme court of 
law. If it were admitted to possess any po:wer as an 
establishment not sanctioned by the provisions of the State, 
and so to possess from a separate source jurisdiction, 
producing a proper conflict of authority, then it would 
follow that the church must be entitled to determine for 
itself the extent of that authority, and hence no one act 
which the Church chose to ascribe to that authority could be 
inquired into in a court of law,.(22) 
This decision, announced in January 1843 was a bitter blow 
to Chalmers and the evengelical party. It was a bitter 
blow also to all friends of the principle of a religious 
establishment. Chalmers was to soeak later that year of 
'~he duty of Government to give of their resources and means 
for the maintenance of ' a gospel ministry in the land'. (23) 
The fact wa s that the established church had not had a good 
record in the field of church extension until Chalmers had 
taken his initiatives.(24) Moreover, his attempt to ~ecure 
pa rli ament a ry grants to support this much needed work wa s 
rebuffed to the extent th a t com oa red with the grant voted to 
the Chu rch of England th a t a ccorde d t o the Church of Scotl an d 
\J8S / 
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wa s 'contem ptibly s ma ll'. ( 25 ) Now it s eemed th 8 t the StRte 
W2 S not only unwilling to endo w the church nde qun tely for 
th e needs of 8 r a oidly changing society. It WFI S <:l lso 
orepared to frustr n te the church's own e fforts to me e t 
these needs. Thes e were not d 2 YS in which to extol the 
merits of 8 religious est Ablishment, ~ nd the decl a r a t i on of 
the ChEpel ~ ct as 'ultra vir es ' of the church W2 S an 
import a nt f a ctor in the impending di s ruption. 
The merits and demerits of establishment were a lso a rgued 
in connection with another piece of legi s l Ation a pproved by 
the ~ ssembly of 1834 - the Veto gct. F~r the first tim e 
the ev a ngelica ls ha d a rnajority in thFJ ;; ssembly a nd they 
made full use of it, thus setting in tr a in the events of 
the dec a de 1834-1843 which ha s become known a s the Ten Ye a r s ' 
Conflict. The main source of grieva nce in the Church ha d 
been the abuse of pa tron a ge. Lord Mac a ul RY, speaking in 
1866, referring to the restoration of Pa tronage in 171 2 , 
remarked: 'The British Legislat~re viol a ted the Arti c les 
of Union a nd made a ch a nge in the constitution of the Church 
of Scotl a nd. From th a t ch a nge has flowed almost all the 
dissent now existing in ~ cotl a nd. Year after ye a r the 
Gener a l ~ ssembly oro tested ag a inst the viol a tion, but in 
v F.linj a nd from the act of 171.2 undoubt e dly flowed every 
secession and schism th a t has taken pl a ce in the Church of 
Scotl a nd'. ( ~ 6) 
The Veto a ct sought to a void i~terfering directly with the 
l a w of patrona ge but a t the s a me tim e to find a wa y round 
the difficulty a nd re s tore a me a sure of re a lity to the c Rll 
oft h e p e 0 ole ' • ' ( 2 7 ) T his wa s in a c cor da n cel,l i t h th e 
policy then prevailing to the eff e ct that oa tron 8 ge wa s 
something which ha d to be lived wi th but ma de to work 2S 
well as possible. ( 28 ) In 1 8 3 ~ o nly thirty-thr ee ha d vot e d 
for. the a bolition of p~ tron 8 g e agn in s t a n overwhelming 
rnajority.( 2g) The method pro pos e d by the Ve to Act WAS, 2 5 
the na me sugg e s t s, th a t the Chur c h should ope r 3 t e on the 
b ~ sis th a t unl e ss ~ m2jority nf pa ri s hion e r s 18 i d a ve t o on 
th e/ 
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th e presentation the call should proceed. The motion 
was placed before the Assembly of 1834, and moved by 
Lor d Moncrieffe, a judge of the Court of Session who wa s 
incidentially the Lord Ordinary in the Campbeltown ca se. 
The motion was in the following terms: 'The Gener a l 
Assembly having maturely considered the overtures do declare 
that it is a fundamental law of this Church that no pastor 
shall be intruded on any congregation contrary to the will 
of the people; and that~ in order to carry t~s principle 
into full effect, the Presbyteries of the Church shall be 
instructed that if in the moderating in a call to a vacant 
pastoral ch~rge the major part of the male heads of 
families, members of the vacant congregations and in full 
communion with the Church, shall disapprove of the person 
in whose favour the call is proposed to be moderated in, 
such disapproval shall be deemed sufficient ground for the 
Presbytery rejecting such person and he shall be rejected 
accordingly, and due notice thereof forthwith given to all 
concerned ---- and further declare that no person shall be 
held entitled to disapprove ---- who shall refuse, if 
, 
required solemnly, to declare in the presence of the 
Presbyteri that he is actuated by no factious or malicious 
motive, but solely by 
spiritual interest of 
The Assembly approved 
a conscientious regard to the 
himself or the congregation,~30) 
by a majority of 184 to 1~9 and of 
the minority 106 entered their dissent. One of the 
dissentients was the Dean of the Faculty of Advocates, Mr 
John Hope, who was later to become Lord Justice Clerk, and 
whose opinions we have already noted with regard to the 
Stew a rton cs se. (31) His contention was that in restricting 
the ooeration of patronage the Church had gone beyond its 
powers. The consequence of this might be that in a 
disputed case the civil courts would still award the 
tem por a l benefits to the rejected presentee, even though 
the church declined to ordain or induct him. The issue was 
soon to be put to the test, in the parish of Auchterarder, 
which over a hundred ye a rs previously ha d been a t the 
centr e/ 
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centre of controversy over the s6-called 'Auchterarder 
Creed' • 
On the occurrence of a vacancy there the Earl of Kinnoull 
as patron presented a Mr Young to be minister of the 
parish. The call was signed by only two parishioners, 
and when the opportunity was given under the new Veto for 
heads of families to record their dissent, 287 out of a 
possible 330 did so. The presbytery theref~re rejected 
Mr Young. He, however, appealed to the synod and the 
case was further referred to the Assembly of 1835 which 
upheld the presbyteryts action. Young sought the advice 
of Mr John Hope who counselled him to seek from the Court 
of Session 'declarator' that the presbytery of Auchterarder 
uere bound to take him on trial, and if found qualified to 
admit him as minister of the Parish. The case uas 
recognised as being of great importance and in November 
1837 it was argued for three weeks before the uhole bench 
of judges. Judgement was pronounced the following March 
uhen it uas found by 8 to 5 that the church had acted 
illegally. (The majority was to be the same six years 
later in the Stewarton case over the" Chapel Act). The 
minority judges also recognised that even if the Veto Act 
were held to be legal that Mr Young must still be admitted 
to the temporal benefits of the parish, - the manse and 
the stipend, - even though he were not inducted to the 
charge. 
"Faced with this decision the Synod of Perth and Stirling 
resolved to appeal to the House of Lords, which upheld 
the judgement of the Court of Session. They grounded 
this decision on the principle that the church's power 
was simply to judge of a candidate's qualifications, in 
·: terms of, 'life, literature and doctrine' and if all of 
these were in order then the presentee could not be 
rejected. (32) This was clearly an unsatisfactory 
decision for the Assembly, but there were ma ny who while 
a rdent in support of the Church's claim to spiritual 
independenc e/ 
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independence were also uneasy at the prospect of a head-on 
collision with the state. A committee was appointed to 
seek a solution to this conflict between the civil and 
ecclesiastical law. In the meantime the Presbytery was 
given two instructions: not to resist any claim on the part 
of Mr Young to the temporalities, and not to appoint a 
minister to the parish for the present. 
However, Mr Young again seiz~d the initiative, and the 
majority of the Presbytery who had refused to take him on 
trial were sued as individuals for a sum of £15,000 -
£5,000 damages for the patron for interference with his 
right and £10,000 for Mr Young for loss of income and 
injury to his good name. The case raised the critical 
question, could the civil court order a presbytery to 
ordain, if ordination was a necessary condition of giving 
effect to the judgement of that court? The Court held 
that, in light of its earlier decision, Young was entitled 
. to damages, and the House of Lords, on appeal, upheld this 
view. The basis of the judgement could hardly be 
expressed more bluntly, or in terms more discomfiting to 
upholders of the establishment view than in the words of 
Lord Campbell: 'While the appellants remain members of 
the Establishment, they are, in addition to their sacred 
character, public functionaries appointed and paid by the 
State, and they must perform the duties which the law of 
the land imposes upon them,.(33) When the presbytery 
persisted in its refusal to obey, a third action was 
raised by Mr Young and the patron, in which they sought 
to have the minority of the Presbytery who were willing 
to act, declared to be the presbytery for the purpose of 
t aking Mr Young on trials, and if found qualified, of 
ord a ining and inducting him to the charge, while at the 
same ti me the ~ajority who were unwilling would be 
interdicted from interfering. The Court of Session held, 
aga i~ by 8 votes to 5 that there wa s no obstacle in law 
to this ma nner of ·proceeding, a nd that it would be a 
sui t a bl e / 
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suitable way of resolving the matter. Within two months 
of this judgement the Disruption occurred. Mr Young was 
duly admitted to the charge in the post - Disruption 
Church of Scotland. After all the litigation it is worth 
reflecting on the question as to whether there was real 
and well founded abhorrence of the individual concerned, 
or whether he was simply caught up in a battle of 
principle over the vexed question of patronage and 
congregational rights. It is proper to record therefore 
that once all the controversy had subsided Young's 
'congregation daily increased in numbers, and many of 
those who had been his bitter opponents became his warmest 
advisers and best friends. And at his death on 15th 
September 1865 the whole parish mourned for him with 
unfeigned sorrow,.(34) 
The Ten Years' Conflict also witnessed other cases, similar 
in character but with variation in detail, but arising 
also from the working of Veto Act and bringing the 
decisions of Church Courts under the review of the civil 
courts. A case in 1839, for example, concerned the 
presentation of the Rev Thomas Clark to the parish of 
Lethendy as colleague and successor to the minister. His 
-settlement was vetoed and he raised a civil action. In 
the meantime the incumbent died, and as Clark had been 
appointed colleague and successor this changed circumstance 
was held to have caused his presentation to laose. In 
this new situation a Rev Andrew Kessen was Dresented a nd 
he was acceptable to the congregation. However, Mr Cl a rk 
sought, and obt a ined interdict to prevent the presbyery of 
Dunkeld from proceeding with Mr Kessen's induction. 
Nevertheless the presbytery did proceed, their resolve no 
doubt stiffe ned by a letter from Mr John HaDe stating his 
opinion that to defy the interdict would a lmost certainly 
result in pre sb yters being committed to orison and th a t 
'most justly for a n offence of the most grave na ture, in 
the more ag gr ava ted in proportion of the st a tus by whom 
it/ 
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it is committed'. (35) For thus defying the inter dict 
the presbytery was duly cited to appear before the Court 
of Session and did so on 14th June 1839. Hugh Miller 
described the scene; 'In front, elevated on their bench, 
clothed in their robes of human authority, and invested 
with the stern insignia of human power, sat the judges, 
twelve in number. Opposite stood another Court - the 
Court of Christ ~ called to their bar for executing the 
spiritual functions conferred by the Lord ~esus 6n His 
Church ~--- With a demeanour touching from its perfect 
simpliCity, which indeed characterised the bearing of them 
all, the Rev Mr Stirling, of Cargill, the senior minister, 
read a statement to the effect that they appeared in 
obedience to the citation, because they were deeply 
impressed with the obligation of giving all honour and 
reverence to the judges of the land; disclaiming any 
intention of disrespect to the Court in what they have 
done. But in ordaining to the office of the holy ministry, 
and in admitting to the pastoral charge, to which, in their 
proceedings complained of, they had strictly limited 
themselves, they acted in ob~dience " to the superior Church 
judicatory, to which, in matters spiritual, they were 
subordinate, and to which at ordination they had vowed 
obedience. It is commonly understood that five of the 
judges voted in favour of the sentence of imprisonment, 
and six for the more lenient measure of rebuke, and that 
the Lord President did not vote at a11,.(36) Clark was 
awarded damages amounting to several thousands of pounds. 
He was subsequently libelled by the presbytery for 
drunkenness and deprived of his licence to preach. 
In both the Auchter a rder an d Lethendy ca ses the issues were, 
broadly speaking, contested between the church "and the 
civil law. A new twist wa s gi ven t o th~ conflict in a 
series of cases concerning the parish of Marnoch in the 
presbytery of Str a t hb ogie, for in th ese cases church men 
wer e divid ed amon g themselv~s a nd ch urchmen took fellow 
churchmen to l a w. The pre sen t a tion of a Mr John Edw a r ds 
to/ 
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to the parish in 1837 had been vetoed after only one 
parishioner signed his call. Significantly this was the 
local innkeep~r. As the church courts refused to proceed 
Edw a rds raised a civil action seeking to compel the 
presbytery to take him on tri a l, a nd if found qualified, 
to admit him. The patron, meanwhile had taken note of 
of the feelings of the parishioners, and the views of the 
church courts, and presented another candidate, Mr David 
Hendry to the parish. ~gainst this settlement Edwards 
applied for and was granted interdict. The novel twist 
in this case was that whereas in the Lethendy case the 
majority of the presbytery defied the Court of Session and 
obeyed the Assembly, here it was the other way round. By 
seven votes to three the presbytery resolved to take 
Edwards on trial and proceed with the settlement. This 
was on 4th December 1839. A week later the Commission 
of Assembly reversed tMls decision and suspended the seven 
ministers and granted to the remaining four full power to 
act as the presbytery. Against this the majority of the 
presbytery appealed to the Court of Session for interdict 
to prevent other ministers from having access to theit 
people, and this was granted. The General Assembly in 
May 1840 cited the seven to appear before the August 
commission where they were to be libelled if found still 
contumacious, but against these proceedings they obtained 
from the Court of Session an interim decree of suspension 
and interdict. In effect this was tantamount to the 
civil law cancelling their suspension and restoring them, 
in the eyes of the law at least, to their full st8tus as 
ministers. Accordingly when the Commission met in August 
the suspended seven stated th a t they could not 'without 
acting inconsistently recognise or s a nc t ion any pa rt of 
the proceedings which had been suspended as illeg al'. 
This a ttitude provided for the Co m mis~ion a de quate 
evid e nc e of continued contum a cy an d by a ma jority of 18 0 
to 66 they pro ce ede d to li bel t he sev e n a nd Mr Edwa rds. 
~ t the Novem be r mee t in g cou nse l f or th e s ight a r gued th a t 
t he l ib e l was irr e l e ve nt, for t he Comm i ss ion h ~ d no 
st a ndi ng/ 
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standing as a court established by statute law, and _ that 
as the libel was based on General Assembly proceedings 
which had been suspended as illegal, it followed that it 
was void. The Commission, naturally, did not accept these 
arguments and proof was fixed for March. In the interval, 
Edwards, who had in February of 1840 been taken on trials 
and found qualified, sought a court order instructing the 
presbytery to proceed with his induction. The question, 
touched on with reference to the Auchterarder case, 
namely, 'can a civil court order a presbytery to ordain, 
if ordination is a condition of acquiring the civil benefits 
to which the court has found a pursuer entitled?' was 
answered in the affirmative. It was asserted that as the 
court had j~risdictioM to determine what was the presbyter's 
duty, it also had the power to order that duty to be 
performed,.(37) The ordination and induction went ahead 
in January 1841. Brown in his 'Annals of the Disruption' 
heightens the sense of drame with his account of the 
_wo6e~dings: ·~The snows of mid-winter lay deep on the 
ground', he tells us, and 2,000 people had gathered in and 
around the ~~urch.(38) No sooner ~as the 'court of Session 
presbytery' con~tituted than their authority to act was 
challenged and the congregation filed out. Such was the 
strength of feeling that the induction could proceed only 
under the protection of the magistrate. For thus acting 
the seven were deposed by the 1841 General Assembly, the 
prevailing view being that, Romans 13 notwithstanding, in 
this instance their obedience to the civil power was a 
breach of their ordination vows. Edwards' ordination 
and induction were declared null and void. The Moder a te 
party protested at this decision on the grounds that the 
established Church was bound 'to be subject to the civil 
~power in all matters declared by the supreme Civil 
authorities of the country to a ffect tempor a l right s '. ( 39 ) 
The 'Reel of Bogie' continue d its me rry way wh e n th e whole 
conflict was brought physic a ll y int o the Gener a l ~ ssembly 
itself in the person of a messenger at a r ms fr om the 
Court/ 
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Court of Session , seeking to serve an interdict on the 
Moderator, Clerk, Procurator and Law Agent of the Church. 
This act is represented by Lyall as 'almost ludicrous in 
its ineptness',(4D) and in face of it the Assembly resolved: 
'In circumstance so peculiar and so critical, this Assembly 
is solemnly called to protest against this violent 
intrusion of the secular arm into the ecclesiastical 
province, and to represent this most alarming state of 
matters to the rulers and legislators of this great nation, 
on whom must rest the responsibility of upholding the 
Established Church in the full possession of all her 
scriptural and constitutional rights; that, with this view 
these resolutions ought to be transmitted to her Majesty 
the Queen in Council,.(41) 
The critical position thus reached as a result of these 
1 e'gal challenges to the Veto and Chapel ~ cts is summa r i sed 
by Or Andrew" MacGreg'or in 'The Church: Its Relation to the 
L~w and the state'. He writes: 'It ~as thus 
authoritatively settled - (1) That patronage was a civil 
right which it was within . the province of the Civil Courts 
to deal with and to vindicate; (2) that Presbyteries were 
under an obligation by statute law to take on trials a 
presentee presented by a patron with a view to his 
induction if found qualified, and that this was a 
ministerial civil duty enforceable by civil law; (3) that 
it was a ministerial civil duty, incumbent upon presbyteries, 
to fill up vacancies in parishes according to law, and that 
this duty could not be evaded by any attempt to separate 
the spiritual office from the temporalities; (4) that the 
Veto Act, as interfering with these civil rights and 
obligations, was outwith the power and jurisdiction of the 
Church, and illegal. And lastly, that the refus a l by the 
Church courts to fulfil a statutory duty subjected them in 
damages,.(42) 
Attempts were made to heal the developing bre a ch between 
church and state. Burleigh notes the emer gen ce of a 
mi dd le/ 
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middle pa rty, both ev e ngelic n l 8 nd non-intru s ionist in 
ch a r a cter, but whose chi e f concern w ~ s a t the da ma ge be ing 
done to the Church's work b y All this strife. Rut in those 
heated times they tende d to be reg Ard e d by the evangelicAls 
n s tr a itors of the CRuse a nd bec ome br a nded 'the forty 
thieves,.(43) There was a l s o a concern th ~ t the church 
had 'become unduly Affect e d by ChArti s t a nd democr a tic 
notions, a s pe rh a ps tod a y communi s t influence in trade 
unions is fre quently alleged. It is interesting to 
observe Cha lm e rs, s pe a king in the 18 39 A s~embly after th e 
~ uchter a rder c a se, s eeking to di s tance him s elf a nd the 
Church ca use from such fellow-tr a vellers: ' Never, never 
wa s there ~ gre a t e r misconc ep tion t ha n to look on the 
doings of our Church as they would on the ferment a tion of 
some coming an a rchy which is to go forth a nd de s olate the 
l a nd'. The Church' s demnnd, he ma inta ined WAS totally 
different from those deman ds which Are lifted up in the 
loud accents of turbulence a nd menace for the extension 
of their rights a s citi zens,.(44) The French revolution . 
though fifty ye a rs pa st, wa s still fresh in people's 
minds and then, as now, 'lew a nd order' wa s. a great 
rallying cry. 
The , Voluntary controversy a nd the Ten Years Conflict were 
two rel a ted c a uses of much turmoil in the second quarter 
of the nineteenth century. They both r a ised fund a menta l 
questions a bout the na ture of the Church and its 
relationship to the state, a nd the questions raised so 
a cutely then a re still with us today. f'..s we have seen 
the Free Church did no t a b3 ndon the p rinciple of a n 
establishment of religion a t the Disruption, a ny more than 
the Seceders had done 8 hundred and ten years previously. 
Indeed we ha ve noted sta tements ma de by both Free Church 
a nd Secession Le a ders which express their determination to 
occuPy the middle ground between er a sti a nism and 
volunt a ryi s m. On the other hand the United Presbyteri a n 
Church was to t a ke up a specifi~ a lly voluntaryist stand. 
The result is th a t tod a y ther e is still a continuing 
tension/ 
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tension within the church. There are ministers and office 
be a rers whose thinking is that of the gathered congregation 
and who believe that those who wish the services of the 
Church ought to pay for those s ervices. Th~ local Church 
th us becomes a kind of religious associ a tion with a clear 
line between those who are and those who are not members. 
This view, it has to be said. is gaining ground. Readjustment 
policy pl a ces a n effective obligation on congregations to 
pa y their wa y a nd t his in turn produces the -great variety 
of programmes for action designed to increase the level 
of commitment of members. At the same time there is a 
trend a way from the notion of the minister in a semi-civil 
capacity performing ma rriages for pa rishioners not members 
of his congregation, since many ministers insist on 
communicant membership as a condition of a church wedding_ 
The result is that many parish ministers operate outside 
their congregations only for the unchurched funerals. 
Baptismal regulations also have been tightened so that 
whereas under an Act of 1951(45) the requi~emgnt for a 
child's baptism was that one or other parent have been 
baptised, now the requirement is that one or other parent 
. (46) be 'in full communion with the Church'. Now I am not 
entirely critical of these trends for the reality of the 
situation is that the church requires committed members 
and viable congregations. At the same time there is 
implicit in this an effective view of the Church which is 
potentially at variance with the principle laid down in the 
third of the Declaratory Articles, namely that The Church 
of Scotland is a nation a l Church, 'representative of the 
Christi a n faith of the Scottish people' a nd acknowledges 
its 'distinctive call a nd duty to bring the ordinances of 
religion to the people in every pa rish of Scotland through 
a territ orial ministry,.(47) The re a lity of the ministry 
today for ma ny is tha t th e y a re ch ap l a in s to congregations 
r a ther th a n ministers to pa rishes and t his is increasingly 
ca lling into question the wh ol e conc ep t of a na tion a l 
Ch urch. Like John Gl as a nd Pa trick Hutchison in the 
eigh t e e n th / 
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eighteenth century there are t hose today who offer a 
radical challenge to such a concept, a nd it is becoming 
less easy for those who still believe in it to defend it. 
We may use the word 'n a tional' rnther th a n 'established' 
but the issue between the two views of the Church is still 
a live one. (48) With regard to the legal proceedings of 
the Ten Years Conflict we would like to feel that they could 
not recur, but the debate in the 1974 Assembly on the 
Westminister Confession of Faith, which is the ba sis of 
this whole study, indicates that the possibility cannot 
altogether be rul~d out. 
As well as controversy over these matters the early 
nineteenth century also witnessed two major theological 
controversies which again raised questions about a 
minister's relationship to the Confession as a doctrinal 
standard, and its related function asthe guarantor of his 
legal standing in church and society. J H Leckie(49) 
characterises the early years of the nineteenth century 
as a period during which the Scottish church 'passed 
through a long crisis of revolt against her traditional 
Creed'. · Indeed he marvels that it had been postponed for 
so long. The previous century had seen in its earlier 
years the Marrow Controversy and in its later years the 
challenge to confessional orthodoxy of Alexander Ferguson 
and William McGill. Now, contemporaneously with the 
voluntary controversy and the ye a rs leading up to the 
disruption a theological storm was to be unleashed upon the 
Kirk through the teachings of two of her ministers, John 
Ma cleod Campbell and Edward Irving. Ca mpbell, minister 
at Row, was deposed by the General Assembly of 1831 after 
ha ving been condemned by his presbytery for teaching 'the 
doctrine of universal atonement and pardon through the 
de a t h of Christ, a nd a lso the doctrine that assurance is 
of the essence of f a ith an d necessary to s a lv a tion'. If 
the n6n-el e ct sinner wa s da mned, he argued, then the price 
o f his sin wa s oa id twice ov e r, by Christ a nd by himself. 
Suc h doctrin e s wer e hel d to be a t vari a nce with Sc ripture 
. I a no , 
23 0 . 
and contrary to the Confession of Faith. The decision to 
depose Campbell, taken despite a warm appeal by his father, 
was carried by 125 votes to 6, yet some 300 were entitled 
to take oart in the decision, which suggests certain une a se 
on the par~ . of . many. The lateness of the hour perhaps 
explains the Clerk's confused utterance towards the end 
of the debate. He declared 'These doctrines of Mr 
Camp bell will remain and flourish long after the Church of 
Scotland has perished and been forgotten' • . He meant it 
the other way round, but Thomas Erskine, friend and 
supporter of Campbell and his views, whisper~d to his 
neighbour: 'This he spake, not of himself, but being High 
priest - he prophecised'. (50) Erskine also records in 
his letters that Campbell walked home from the Assembly 
that night with A J Scott, later to become Principal of 
Manchester Theological College. Scott himself p~eserved 
the following account: 'After the dreary night in the 
Assembly, the dawn breaking on us as we returned, alike 
condemned to our lodgings in the new town of Edinburgh, J 
turned round and looked on my companion's face under the 
pale light and asked him, 'Could yo~ sign the Confession 
now?' His answer was, 'No, the Assembly was right. Our 
doctrine and the Confession are incompatible,.(51) Scott 
himself, then a licentiate who admitted that he could not 
accept the Confession, was deposed as was Hugh Ba illie 
McLean, minister of t he Scots Kirk at London Wa ll. The 
following year Willi am Dow of Tongland was deposed and 
whe n he put forw a rd an appeal on the basis of Scri pture 
this was dis a llowe d on the grounds th a t the Confession was 
authorit a tive in the Church'. (52) He resy spotting indeed 
seems to have been something of a sport. A R Mc Ewen in 
his 'Life and Letter s of John Cairns' t a lks of 'the 
victorious ch ampions of ort hodoxy' indulging in ' a series 
of r a ids upon ministers suspected of Prmini a n te nd encies' 
and finally a imin g at 'higher game by seeking to libel 
Prof esso rs Brown a nd Ba lmer'. ( 53) This w ~ s in the 
Secessi on Ch urch, but Ma cleod Ca mp bell ha d observed a 
sho rth a nd writer bu s ily eng a ged while he pre a ch ed a t Row . 
Edw8 r d / 
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Edward Irving, ha d been Chalmers' assistant in st John's 
Glasgow and in 1822 became minister to a small Scots 
congregation in London. He had a distinctive style of 
preaching which at first drew large crowds so much so that 
a bigger church had to be built to accommodate them. Dr 
Chalmers preached at its opening. In 1828 Irving visited 
Scotland and again drew enormous crowds, but questions were 
being asked concerning his orthodoxy. He fell further 
under a cloud of suspicion on account of an outbreak of 
speaking in tongues in his London congregation. The 
Assembly of 1831 which deposed Campbell instructed the 
Presbytery of Annan to take up the case of Irving, and in 
the parish church there, where he had been baptised and 
ordained, he was tried on 13th March 1833, and found guilty 
of heresy and deposed from the Ministry'. (54) 
others were suffering the same fate, Rev Patrick Buttar, 
minister of Abertarff was deposed 'for avowing and 
maintaining sentiments contrary to the Word of God and the 
standards of this Church'. Rev Walter Tait was deposed 
by the Presbytery of Edinburgh for allowing an elder to 
speak in tongues at a communion thanksgiving service. In 
1841 the Rev Thomas Wright of Borthwick was deposed for 
'denying the doctrine that Jesus Christ freely gave Himself 
a voluntary sacrifice unto death for sin, and that by His ' 
de a th He made a proper and real satisfaction to His Father 
on behalf of HIs people'. The same year saw the deposition 
of Rev James Morison of the United Secession Church. 
Nothing like this had ha ppened in the previous century. 
The Church had not been without its independent minds and 
its challenges to confession a l orthodoxy, but the age of 
Moderatism ha d been a time of general toleration, at least 
·' on doctrinal matters. The seceders had themselves taken 
the decision to sep a rate. Gillespie, in some way s , 
prefigured Ca mpbell and Irving, but his 'offence' was more 
constitutional/ 
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constitutional than theologic a l. It had more to do with 
aiscipline than doctrine. The theological ferment of the 
early nineteenth century shows the church grappling with 
the questions of the age, albeit in a not very satisfactory 
way. The closing years of the eighteenth century had 
produced new ideas in terms of philosophy, politics, 
economics and the life of human societies generally. The 
American and French revolutions had presented the rulers 
of the nations with the challenge of democracy, and this 
was reflected in British society already with the Reform 
Bill of 1832 and in the Scottish Church specifically with 
the renewed opposition to patronage. At such a time of 
new ideas all authority tends to be questioned and it was 
natural therefore that the age should be marked by a new 
confidence to think and express thoughts with freedom. 
Yet at such a time the established church was bound to a 
Calvinist Confession of Faith, almost two hundred years 
old, and that by an Act of Parliament which parliament 
alone could alter. This in itself was to be an issue 
which would emerge in due course, but already it was clear 
that the requirement of confessional orthodoxy would 
severely restrict the expression of theological ideas 
within the Church; either that or drive out some of her 
best minds to be later vindicated by the judgement of 
history. Neither course was for the ultimate good of the 
Church and in the later part of the century the whole 
question of adherence to the Westminst e r Confession wa s to 
be r a ised and consi dered in depth and a t length. Thomas 
Boston when workin g out . th e arr a ngements for his induct i on 
to th e new a nd indepen dent church a t Jedb urgh in 1757 ha d 
preferr e d simply to speak of the Confession a s ' a help'. 
Th e ni ne t e enth century he r e sy hunts show e d that it wa s 
.,fast be com i ng a hindr a nce. 
233. 
footnotes - Chapter 15 - Doctrine, Law a nd the Co nfession 
in the early nineteenth century 
(1) A C Cheyne, 'The Confession through Three Centuries' 
in 'The Westminster Confession in the · Church today', 
1982, p20 
(2) Chapter 12 supra 
(3) Struthers, p436-437 
(4) Op.cit., p438 
(5) McKerrow, 'History of the Secession Church', 1841, 
p656, p666 ff 
(6) J Cooper, 'Confessions of faith and Formulas of 
Subscription', 1907, p99 
(7) Deed of Constitution of Synod of Protesters, David 
Scott, op.cit., p106 
(8) Scott, op.cit., pp69-70 
(9) Scott, op.cit.,pp143-144 
(10) Quoted in Scott, op.cit., p151 
(11) Op.cit., pp154-155 
(12) Op.cit., pp181-182 
(13) Op.cit., p186 
(14) Op.cit., p214 
(15) Op.cit., p233 
(16) Burleigh, 'A Church History of Scotland', 1960, 
p325 
(17) Op.cit. 
( 18) G D Henderson, 'The Cl8ims of the Church of Scotl a nd', 
1951, p107 
(19) Quoted in Drummond a nd Bul loch, 'The Church in 
Victorian Scotland', 1975, p14 
( 20) Henderson, op.c it ., p10 6 
( 21) Lyall, 'Of Presbyters a nd Kings', 198 0 , p29 
( 22) ' Quote d Lya ll, op.cit., p45 
(:?3) 1 
234. 
(23) See Footnote 19 supra 
(24) Lyall, op.cit, p28,notes that in the 100 years from 
1730 the population of Scotland doubled, but that 
this need was met by an increase of 40 churches under 
special act of parliament and 62 chapels of ease in 
the established church. Much the same number had 
been erected by the poorer non-established 
denominations. 
(25) Drummond and Bulloch, 'The Scottish Church', 1688-1843, 
1973, p186 
(26) Quoted in Lyall, op.cit, p25 
(27) See Henderson, 'The Claims of the Church of Scotland', 
1951, pp109-110 
(28) See A MacGregor, 'The Church: its relation to the 
law and the State in The Church of Scotland', ed. 
R H Story, 1890, vol.1, p73 
(29) G D Henderson, 'Heritage, A Study of the Disruption', 
1943, p62 
(30) Quoted in Burleigh,'A Church History of Scotland', 
1960, pp338-339 
(31) See Footnote 22 above 
(32) Lord Brougham, quoted in Burl~igh, op.cit., p343 
(33) Quoted in Innes,op.cit., p87 
(34) Drummond and Bulloch, 'The Scottish Church 1688-1843', 
1973, p235 
(35) Lyall, op.cit., p35 
( 36) Quoted in Thom a s Brown, ' Ann a ls of the Disruption', 
1893, pp32-33 
(37) Lyall, op.cit., p39; cf. Inne s p81 
(38) Brown,op.cit., p23 
( 39) Scots Confe s sion, ch. 26 , 28 - LY 3Il, p~ O 
( 40) op.cit. p40 
(41) Drummond and Bull och, op.cit., ~ 2 3 8 
( 42) ~Ma c G regor, op.cit., pp89 -9 0 
( 43) Burlei gh , op . cit ., pp343 - 344 
( ilL )! 
(44) See G 0 Henderson, 'Heritage, A study of the 
Disruption", 1943, p73 
(45) Act of Assembly· xvii 1951 
(46) Act of Assembly xvii 1963 
(47) Cox, "Practice and Procedure", 1976, p391 
235. 
(48) Professor W H C Frend of Glasgow University, in a 
letter to 'The Times' on 4th February 1978 makes a 
similar point with regard to the difference between 
the Eastern Orthodox Church and the Western Roman 
Catholic Church. He observes that the west saw the 
church as a gathered community over against the 
world, whereas the east saw it as harmonising with 
the world as a 'dim reflection of the divine world'. 
(49) J H Leckie, 'Fergus Ferguson, His Theology and 
Heresy Trial', 1923, p4 
(50) Letters of Thomas Erskine, quoted in Leckie, op.cit., 
p21 
(51) Dp.cit., p23 
(52) Bulloch and Drummond, op.cit., pp204, 206 
{53) A R McEwan, ILife and Letters of John Cairns', 1895, 
p114 
(54) T B W Niven, op.cit., p772; Burleigh, op.cit., p330; 
Drummond and 8ulloch, op.cit., p204 
I 
.. 
, 
2 36. 
CH APTER 16 
Doctrine, Law and the Confession in the later Nineteenth 
Cen'tury 
The deposition of Macleod Campbell and Edw a rd Irving had 
demonstrated that the Church still me a nt to take its 
doctrinal stand firmly on the Westminter Confession of 
Faith, even if, in so doing it gave an impr~ssion that that 
ground was higher ground than Scripute itself. Ca mp bell 
had declared, before the Synod of Glasgow: 'When the Church 
says to both ministers and people. 'This is my Confession 
of Faith: if anything in it appear to you inconsistent 
with the Word of God, I am prepared to go with you to the 
'Word of God to settle the matter,' then does the Church 
speak according to her place. But if instead of thi s she 
says" '~his I have fixed to be the meaning of the Word of 
; ~ . \ . , 
,Ged, an~ ¥ou oannot take any other meaning without b~ing 
"" '" • ~", T, , 
"',8xcllJda,d f ,rom ,my communion; and to enti tIe me so to exclude 
. f' ". '1 "'I~. . . 
, :;YD~' 1 d'b ', n~'t ~ e.9d -,to prove to you that what you hold and 
, , 'J.. . "' .~. i' . 
. taa.ch is contr~'ryto my Confession of Faith", I say, if the 
. , ~hurch of · Christ ,'use this language ~he nQ l~nger remembers 
her place as a church l .(1) Yet, in many ways fixed the 
Word of God was held to be, and throughout these years of 
controversy ministers of the Church of Scotland continue d 
to subscribe the Confession in terms of the formula of 1711, 
, do hereby declare, that I s i ncerely own a n d beli ev e the , 
whole doctrine contained in th e Confession of Faith appr ove d 
by the General Assemblies of this Nat ion a l Churc h , a nd 
frequently confirmed b y divers Acts of Pa rli amen t sin ce 
that time to be the truths of God; a nd I do own t he s a ~ e 
as the con f ession o f my f a i t h'. (2) Des pi t e the 
controversies over t heolo gi ca l do ct rine, a nd doub t l ess 
bec a use of the more mo men t ous con st itu t ion 8 l cri ses o f the 
Di s ruption, there wa s no r ea l c hange in the fi r st ha l f o f 
the century in the c hur ch' s r e l a t i ons hi p to t he Confession . 
The p r otest by co mm ission e rs to the 1843 Gener a l ~ ssem b l y 
who seo a r ated a nd const i t u ted t he Fr ee Churc h s poke of 
' ma in t a i ni ng/ 
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'maintaining with us the Confession of Faith and stand a rds 
of the Church of Scotland as heretofore understood'. (3) 
And in 1846, in a revision of the questions and formula to 
be used at ordinations the key elements of the 1711 formula 
were left intact. The 1846 Free Church formula gegins: 
'I do hereby declare that I do sincerely own and belie ve 
the whole doctrine contained in the Confession of Faith, 
approven by former General Assemblies of this Church, to 
be the truths of God; and I do own the same ~s a confession 
of my faith,.(4) The preamble made clear at the same time 
t hat the F r e e C h u r c h 'd i d not reg a r d her Con f e s s ion . ofF a i t h , 
or any portion thereof, when fairly interpreted, as 
favouring intolerance or persecution, or consider that her 
office-bearers, by subscribing it, profess any principles 
inconsistent wjth liberty of conscience and the right of 
private jUdgement, ~ (5) The following year, the newly 
constiuted United Presbyterian Church, as ue have already 
noted, detlared in the second clause of its Basis of Union 
'that the \Je8tmin 's'ter, Confe8.~,ion of Fai th, and the larger 
and shorter Catechisms., ara,i· the confession and catechisms 
of thi sChurch, and icon tain the , .authori sed exhibition of 
. -, \ ' 
the sense in which ue understand the Holy Scriptures'. 
The clause went on, in similar vein to the Free Church 
Act to make it clear 'that we do not approve of anything 
in these documents uhich teaches, or may be supposed to 
teach, compulsory or persecuting and intolerant principles 
in religion,.(6) A hint, however, of later de velopments 
is to be found in a 'Catechism of the Principles and 
Constitution of the Free Church' issued that s am e ye a r of 
1847 where it was laid down that Christ is the He a d of the 
Church and His word the Church's ultimate standard, but 
that these principles are 'violated when a Church is tied 
to its Confessions by civil enactments'. This Ca techism 
goes on to elaborate the point: 'It is one thin g for t he 
civil privileges and endowments of a Church to be tied to 
a Confession by civil enactments, an d qui te a no th er t hing 
for a Church herself to be so. I n th e f or me r ca se, t he 
Ch urch,/ 
-----~~~----- --
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Church, when she finds that any articles of her Confession 
are unscriptural, is at liberty to renounce them, being 
only bound, if she do, to resign her temporalities. In 
the latter case, the law allows no relief whatever to the 
Church, in her crrrporate capacity, when she discovers 
errors in her confession; which, of course, is as much to 
say that the Church is bound always to go absolutely upon 
the supposition of its soundness, and to interpret the Word 
of God agreeably to its declarations. Und~r these 
circumstances, the supreme and ultimate standard of doctrine 
is not the Bible, but the Confession of Faith f .(7) This 
was precisely the position in which the established church 
found itself and in the end it had to go to Parliament in 
1905 to secure permission to alter its relation to its 
creed. However, it is interesting to juxtapose the Free 
Church awareness of the problem expressed at · the very same 
time as the United Presbyterian Chur.chwas declaring the 
Confession to contain the ~uthoris~d ~xhibition of the sense 
in which we understand the :z<Holy Scr.i. ~~ura8 , .... ' 
~ ·~. l. r 
. 
While the 1843 Di8~uption tended , to ~d~~inab~ . ~he ; middle years 
of the century it is important to T~~B~bBr ,~h~t ev~n at 
that momentous time of secession there were effective 
steps being taken towards reconciliation, and we have noted 
the union of Uni ted Seceders and the Relief Church in 1847 
and the Union of the Associate Synod of Original Burghers 
(or the majority of them) with the Free Church in 1852. 
These happier events were, however, also marred by processes 
of litigation, concerning church property and once again 
the sort of issues raised in the Craigdallie and Campbeltown 
cases exercised the minds of Court of Session judges. 
Following on the 1847 union which created the United 
"Presbyterian Churcf, there was a case, Craigie v Ma rshall, 
18 50 arising ·out of the fact that the minister and ma jority 
of the mem ~ ers of the Kirkintilloch United Secession Ch urch 
declined to enter the union. The title deeds of the 
Church stated that it was hel d by 'trustees and fiducigries 
fori 
------ --- -" 
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for behoof of t he members of the Associated congregation 
in Kirkintilloc h , commonly called Seceders, and presently 
in connection wit h th e United Secession Church,.(B) The 
fact that the title wa s thus held congregationally together 
with the statement 'prese ntly in connection with the United 
Secession Church inclined the court to the view that the 
important point to establish was whether there had been any 
change from the original principles of the congregation 
by the minister and majority who sought to ' retain the church 
building. Following Lord Eldon's principle in the 
Craigdallie case, this criterion was held to be the vital 
one, more important than the question of adherence to the 
courts of a denomination. As the Court held that the 
views of the Original Seceders were in several distinct 
points at variance with the views of the new United 
Presbyterian Church, it held that the minister and majority 
of the congregation were entitled to the property. 
While thus far the judgement followed the principles of the 
Craigdallie and Campbeltown cases there was one significant 
difference concerning this case and that was ' the fact that 
it arose from Bunion. Craigdallie had concerned a 
division in the congregation into old and new light factions 
and Campbeltown .. had concerned a minister's relationship to 
the courts of his church. In view of the various church 
unions which were to follow that of 1847 clearly the question 
of the rights of dissenting members wa s an important one to 
f a ce up to. Considerin g this very question Lord Justice-
Cl e rk Hope held: 'the right to refuse to submit to any such 
c ha nged government, or to concur in any such union' is a 
fundamental one. He went on: 'The desire to keep separate -
to keep one sect ap a rt fro m all others - was in itself a 
good way strictly to maintain certain peculiar opinions, 
esoecially if of a severe a nd stern character --~- may be 
unreason a ble ' - it may be to many unintelligible - it may 
app e a r idle c a price: Bu t i t is the first privilege of 
ev e ry co ngre gat ion of suc h a bO dy,.(9) His view was th a t 
a ny obli gati on t o unite coul d no t be presu med but would hav e 
tol 
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to be proved, and ventured the ooinion th a t such an obligation 
to unite. 'would be a very strange condition to incorporate 
with any trust for a congregation o f old Seceders'. Taylor 
Innes takes the learned judge to task for this, alleging 
that it betrays his ignorance of old Seceder principles. 
At the very moment of Secession in 1733, they had claimed 
'to hold communion with all and everyone who desire with 
~ us to adhere to the principles of the true Presbyterian 
Covenanted Church of Scotland'. (10) Lord Moncrieffe agreed 
with Lord Hope expressing himself thus: 'There being such 
a marked separation between the United Secession Church and 
the extensive body of the Relief, were the members of the 
Kirkintilloch congregation when a union between these two 
bodies was proposed, bound even to inquire what the religious 
tenets or ecclesiastical opinions of the Relief Church were, 
so as to know how far they agreed with their own, or how 
far they differed from them? ' I apprehend that they were 
not: and that it was enough for enabling them to determine 
whether to consent, or to refuse to consent, to the union, 
that the Relief was an entirely different and separate 
Church of dissenters, with whom the . Secession Church had 
hitherto had no connections,.(11) Against this presumption 
of separation Lord Cockburn contended that 'union - that 
is, the extension of what it thinks right - seems a 
necessary principle with every rational religious society', 
and it is such a view which we would incline to follow 
t od a y. Indeed it is important to oberve, in light of the 
Ki rkintilloch case, that the Ar ticles Dec l a ratory presently 
setting forth t he constitution of the Ch urch of Scotl and 
make it clear in Article 6 that 'The Church of Scotland , 
beli~ving it to be the will .of Christ th a t His disciples 
should all be one in the Father and in Hi m, t hat the world 
ma y beli eve th at the Father has sent Hi m, recognises the 
obligati on to seek and promote union with· other Churches 
in which i t finds the wor d to be purely preached, the 
s a c raments adm inistered accordin g to Ch rist's ordin an ce, 
and discioline r ight ly exercised: and it ha s the ri gh t to 
un it e / 
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unite with an y such Churc h without loss of its identity on 
terms which this Church finds to be consistent with these 
Articles'. Leaving aside the l ~ st phr Ase about 'loss of 
identity' this clearly spells ou t both a right and a duty 
to seek union and if a similar situa tion were arising today, 
say if the ~ethodists Union proposals of a few years ago 
had succeeded and a section of a congregation had wished 
to secede on account of ~uch a union, then Article VI would 
be a relevant consideration in any subsequent litigation 
over property entitlement. 
The Kirkintilloch case was followed shortly by a similar 
one(12)concerning the Original Seceder congregation in 
Thurso, a minority of whose members dissented against the 
proposed union with the Free Church and claimed the property. 
The majority of the congregation had agreed to enter the 
union. Notwithstanding this the Kirkintilloch principle 
was applied and the mere fact of union was held to be 
a departure from original principles to which not even a 
minority was bound to submit. The law thus effectually 
perpetuated schism, the only safeguard being an 
acknowledgement in the Thurso case that dissentients, 
whether a majority or a minority of the congregation must 
act timeously or they would be deemed to acquiesce. 
The position concerning the relationship between law and 
/ 
doctrine, in so far as these were highlighted at this time 
in lawsuits o ver property, is helpfully summarised by Innes 
as follows: 
( 1) That in such a case the trust is a trust for the 
congregation. 
(2) That therefore the destination an d use of the property 
must be regulated by the principles of the congregation -
not of the ecclesiastical body with which it is connected. 
(3) Th a t when the Church, or general ecclesiastical body, 
ch a nge its principl e s, it ca nnot co mpel the congregation 
t o go a lo ng with it. 
(4)1 
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(4) That where t he Churc h , without changing its principl e s, 
merges its sep a rate identity by union with another 
body, it cannot compel the congregation to go along 
with it. 
(5) That ~ot only a majority, but even a minority of the 
congregation, has a right to vindicate the congregational 
property in the two cases last mentioned. The minority 
of the congregation may demand the property in the event 
of the majority acquiescing in the departure of the 
whole church from (1) its principles, or (2) its 
separate existence. 
(6) But unless the minority take action, the act of the 
majority is presemed to be right; and the minority must 
take action at the time, or without undue delay,.(13) 
This last principle was applied in the case of Cairncross v 
Lorimer, 1858. The background was similar to the Thurso 
case and concerned an aggrieved minority of the Original 
Seceder congregation in Carnoustie. However, as they did 
not raise an action for three years they were held to have 
. acquiesced and the House of Lords upheld this view. 
Something of a balan~e to the freed6m to perpetuate schism 
is contained in Lord Chancellor Campbell's words: I confess 
I should have been very sorry if we had been obliged to 
pronounce a judgement which would have gi ven such facilit y 
to the stirring up and the reviv a l of disputes between the 
different dissenting religious pe rsuasions into which 
Scotl a nd is unhappily di vi ded, a nd I feel .gre a t s a tisfa ction 
in being a ble, accordin g to t he well-esta blished principl e s 
o f Scottish law, to a dvis e your Lordships t ha t t h i s a pp e a l 
be dis missed wi t h costs,.(14) 
A que stion highligh t e d by t he s e p r oceedings is t ha t of a 
_~ c hur c h 's identity. The presen t Oeclartor y Ar t icl es 
s a f egu a rd the iden t it y o f the Ch urc h o f Scot l a nd , bu t the 
que s tio n r emai ns , - wha t cons t itutes t ha t id e n t ity - is i t 
a syste ~ o f go ver nment , o r a s ys t em of do ct ri n e? I s i t a 
ma tter of l a w or o f t~ 8 0l o gy ? The pri ncip l e esta bli s he d 
in/ 
in 1813 by Lord Eldon in the Craigdallie case attached 
fundamental importance 'to the original principles, and 
from this it would follow that identity has to do in a 
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large measure with adherence to such orinciples. In this 
connection it is relevant to recall something we noted 
right at the beginning of this stUdy,(15) namely that a 
function of creed is to preserve identity; but if a church 
safeguards its identity, with reference to , a fixed creed the 
danger then is that it can develop and vary its doctrinal 
stance only at grave risk of changing its identity, and so 
risking its temporal benefits. Francis Lyall, in his 
doctoral thesis 'Church and State in Scotland' puts it 
thus: 'No-one would deny that the Church must be free ----, 
but present freedom may be either too unchecked or abused. 
One may quest jon whether the Church of Scotland preserves 
its identity with that Church with which the State dealt 
in earlier years, if there is great divergence as opposed 
to development,.(16) However, alongside the concept of 
identity must be set that of continuity. A living 
identity can be understood only as a continuity through 
change. We might say that an inanimate object such as a 
stone or a piece of furniture was the same object as we 
last saw twenty years previously because there were 
features about it which were the same and which we were 
able to recognise and remember. With a person it would 
be different. Somebody we had not seen for twenty years 
migh t well have changed beyond all recognition. A couple 
with a six month old baby emigrate to Australi a . Twenty 
years later the 'baby', now a young man vi sits Sc otland 
and calls on his grandparents whose last glimpse of him 
was boarding the aeroplane -in his mother's a rms. He has 
ch a nged beyond recognition, but there is a continuity of 
being suc ~ as to identify the baby of twe n ty years 
p r e viously an d the young man of the present as one and the 
s am e person, a nd any se a rc h to find th a t bab y wo ul d be 
doomed to failure. So with the church, identity c a nnot 
be confuse d wit h fixedness, but ra the r as the develooment 
app ropri 2 te / 
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appropriate to a living organism. As long ago a s 184 4 
the Free Church anticipated the problem when it put its 
property in trust for itself and for 'any united body of 
Christians' which might be formed in the future and with 
which it might associate itself,(17) but t his was 
considered of secondary import a nce to the abandonment of 
the establishment principle by the House of Lords in 1904. 
The Church of Scotland at the present tim~ ha s, wh a t might 
be termed its 'original principles' enshrined and largely 
entrenched in the first of the Declaratory Articles which 
commit it to a trinitar i an theology and a reformed 
ecclesiology, a nd a'rticle VIII which sets out the procedure 
for amendment of the articles requires that any amendment 
must be consistent 'with the provisions of the first Article 
hereof, adherence to which, as interpreted by the Church, 
is essential to its continuity and corporate life,.(18) 
In the period of the Disruption and its aftermath, however, 
: the 'established church was , tied to 'original principles" as 
"s'et out in the Westminster Confession, subscription to wh'ich 
; was regulated by Act of Parliament. , The Free Church was 
much taken up with questions of reorganisation and 
administration and the United Presbyter i an Church also was 
going through a proces s of ad j ustment following on a union, 
and also having to contend wit h the flurry of litigation 
involving dissentients in Kirkintilloch , Thu r so a nd 
Ca rnoustie. The ch a llenges to confessional ort hodox y 
r a ised by me n such a s Edward Irvi ng an d Ma cleod Cam pb ell 
may not ha0 e been uppe rm ost in t he minds of c hurchm en of 
t he day , bu t pl a inl y th e is s ue wa s one which was no t goin g 
to go a wa y qui e tl y . In 184 5 oi Joseph Brown persu a de d t he 
Unit e d Secess ion Synod t o ap oo i nt a c omm ittee to in ve st igate 
~ th e quest i on o f cree d re vi s ion , but this business was 
sw a l l ow ed ' up in t he unio n o f t he f ollow i ng ye a r so t hat 
Bro wn 's i n i ti a t i ve c am e to no t hing .(19) In 1850 , Pro fess or 
J ame s Buch a nan , i n a Du blic l e c tur e at ~ ew Coll eg e, re fer r ed 
to a grow i ng une As e with a ll dogma tic , c onf e ss io n ~ l 
s tat.em ent s , but Buc :).::) n ;3n di d not h i ms e l f sh a re U, i s une a se 
a~ c / 
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and in this he was nat untypical of the church leaders of 
the time. (20) One public figure whose 'unease' had been 
much publicised eleven years previously had been Professor 
John Stuart Blackie, a layman, who was nominated for the 
chair of Humanity at Aberdeen. A conditi~n of taking up 
such an appointment was subscription to the Westminster 
Confession of Faith. 81ackie signed before the Presbytery 
of Aberdeen, but in doing so asked that it be recorded that 
he did so purely as a professional duty and 'not as my 
private confession of faith, nor as a churchman learned in 
theology'. The presbytery declined so to record, though 
it did not withhold the usual certificate. 8lackie, 
however, saw that his sentiments were made known in the 
newspapers and this put pressure an the presbytery to reverse 
its decision. 8lackie thereupon raised a legal action. 
His position was that he worshipped regularly according to 
the presbyterian farm and would continue to do so, but 
that he was not sufficiently qualified in terms of theology 
to enable him to judge of the validity of the confession. 
He clearly had the sympathy here of the presiding judge who 
remarked that it was impassible for anyone to read a page 
of the Confession without perceiving that t here is much in 
it that most men are not qualified to judge of: A compromise 
was reached with both parties sharing the casts, but the 
victory was effectively Blackie's. An Act of 1853 finally 
relieved university staff from signing the Confession, 
t b fF It · fO···t (21) excep mem ers 0 acu ~es a ~Vln~ y. 
The 1860's however, were marked by an increasing unease with 
regard to the place of the Confession in the Church and the 
requirement that ministers and elders subscribe it. In 
1866 the Moderator of the established church General Assembly 
reminded commissioners that - 'Our Confession, submitted to 
the Estates of Parliament, was accepted as the truth of God; 
and the Church was ---- not free at any time to modify, 
alter, or depart from it, nor to hold the truth of any of 
its doctrines as open question'. This hard-line declaration 
provoked Professor Tulloch of St Andrews and seventy other 
membersl 
246. 
members of the Assembly to protest that the old relation 
of our Church to the Confession cannot continue t .(22) This 
was another sign that what -Professor Cheyne describes as 
'the Great Confessional Controversy' of 1860-1910 was well 
under way.(23) 
The first of the three presbyterian churches to take 
decided steps towards creed reform was the United 
Presbyterian Church. Three main factors were influencing 
reflective minds at the time. In the first place there was 
the rise of biblical criticism and the absorption of the 
ideas of German theologians. (Robertson Smith was a friend 
and student of Wellhausen). Secondly the increasing 
development of missionary work , was making churchmen aware 
of other religious traditions and undermining confidence 
in the belief that those who had never heard the Gospel 
were doomed to eternal punishment. Thirdly, the whole 
issue of church and state and the question of religious 
establishments had been raised again in abortive union 
negotiations between the Free and the United Presbyterian 
Churches. 
Two United Presbyterian ministers particularly challenged 
aspects of the Confessionts theology, the Rev Fergus 
Ferguson and the Rev David Macrae. Ferguson, though 
impeached and tried for heresy retained his place within 
the Church, but Macrae was deposed in 1879. Ferguson's 
view of the Confession is eminently quotable. He 
characterised it as 'no exhibition of the Divine order of 
the universe, but an exhibition rather, at least in part, 
of the disorder of the human intellect t .(24) Ferguson 
was first arraigned before the presbytery of Dalkeith in 
1871 on the basis of a sermon preached on 1st Peter 3: 
18-20 in which he was alleged to have held that the offer 
of salvation is still held out even beyond the grave. In 
the course of the ensuing case he made an impassioned plea 
for liberty to investigate, fully and freely, everything 
in God's revelation, whether consistent or not with the 
so-called/ 
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so-called standards of the faith. Calvinism, at its best, 
was after all, he held, no more than part of the truth. 
The presbytery felt constrained to investigate Ferguson's 
orthodoxy, but in the end decided to take no action, 
against which decision a minority dissented and complained 
to the synod. An attempt was made there to persuade 
Ferguson to subscribe a specially drafted statement of the 
fundamentals of faith, and this attempt succeeded with the 
effect of quietening matters down temporarily.(25) However, 
notoriety generates popular interest ~nd even enthusiasm 
and in 1876 Ferguson was called to a new United Presbyterian 
congregation at Queen's Park in Glasgow, a congregation 
whose loyalty was demonstrated by the fact that when he was 
subsequently libelled again for heresy they increased his 
stipend and prepared to secede in the event of his 
deposition. 
By the mid 1870's the move for creed revision was well under 
way, and in 1877 Ferguson laid before the Glasgow Presbytery 
an overture in which he sought a radical revision of the 
creed. One possibility being canvassed was that rather 
than a complete revision there should be drafted a 
Declaratory Act, setting out the sense in which certain 
sections of the Confession were to be understood, and many, 
for reasons similar to those often adduced today, preferred 
such a course as tending to uphold both a standard and a 
measure of liberty of opinion. Their fear was that 
Ferguson's new statement of the faith might become even 
more binding and restrictive than the Confession. In the 
end the Presbytery, by a single vote, resolved to ask the 
synod to look into the whole question, and this, in due 
course, the synod agreed to do. This course was 
recommended to the synod by Dr John Cairns. He expressed 
._ himsel f uneasy at the prospect of a new statement of the 
faith and urged caution with regard to throwing the 
Confession overboard. Indeed, he used the analogy of a 
sea voyage he had made some years previously from Hamburg 
to Newcastle in course of which the ship had been in 
considerable/ 
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considerable danger on account of being too light in the 
water. 'We need in these blasts', he continued, 'to have 
some solid cargo. It is the doctrine, the doctrine of 
grace common to us with all evangelical churches, that 
alone will float us,.(26) Cairns was appointed joint-
convener of the committee set up by the synod to investigate 
the matter. 
Ferguson's initiative had brought his church thus far, but 
his criticism of the Confession in the presbytery had led 
to the tabling of a libel against him by an elder. This 
was left on the table while the synod considered the general 
question, but notwithstanding the synod's taking up of the 
issue, the libel was followed through. The presbytery 
appointed a committee to deal with him, but after his 
Dalkeith experience, Ferguson was less than co-operative, 
and the procedure eventually agreed to was that he would 
answer written questions adopted by the court. His replies, 
however, were not considered satisfactory by the presbytery's 
committee. It had always been Ferguson's contention that 
his teaching accorded with Scripture, though not, he 
admitted, with aspects of the Confession. Treating of this 
the "tommittee convener, Dr Young, made the intriguing 
observation: 'The matter before us is not the harmony of 
Mr Ferguson's views with the Divine Word. The matter 
before us is the harmony of his views with the system of 
doctrine contained in our Confession and Catechisms,.(27) 
In effect three standards of orthodoxy were being held up, 
(1) Scripture, (2) the Confession and (3) the undefined 
'system of doctrine contained in our Confession and 
Catechisms'. Ferguson's biographer, and supporter in his 
cause, Dr Leckie observes with regard to the third of these: 
'as well define the contour of a hill by comparing it with 
~ the outline of a shifting mass of cloud: as seek to 
determine the soundness of any teaching by appeal to a vague 
dogmatic entity which presented a varying aspect to varying 
minds,.(28) The odd thing about the whole business was 
that Ferguson, while being tried for libel in the presbytery 
fori 
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for his statements concerning the Confession, was a member 
of the committee appointed by the Synod to investigate the 
whole question of the church's relation to the Confession. 
Nonetheless the trial went ahead and the issues raised 
excited the popular imagination and exercised the minds and 
the pens of many presbyters. The Glasgow Herald informed 
its readers that what was called for was not so much a 
reporter as a man with a wheelbarrow to convey the prepared 
speeches to its office. That journal's sympathy with the 
accused was more explicitly expressed in a leading article 
remarking on 'the ardour with which the prosecution advances 
to the slaughter of heresy with that two-edged weapon, of 
which one edge is the Bible and the other is the Confession, 
and the rotary motion of which is less awful than 
ridiculous,.(29) Whether awful or ridiculous the 
prosecution's ardour carried the day and Ferguson was 
convicted of heresy. Against this decision he appealed to 
the synod, and while the synod upheld the verdict of the 
presbytery the sentence inflicted was merely an 'affectionate 
admonition' and he was allowed to remain in his charge and 
continue with his work. ~hus, in Dr Leckie's words: 'The 
synod of 1878 brought the Church in safety through a real 
peril; it granted in reality what it refused in appearance, 
a measure of actual freedom and toleration such as had not 
been heretofore allowed in any Presbyterian Communion either 
in Scotland or anywhere throughout the world,.(30) The 
same synod had before it a proposal from Dr Cairns' committee 
to the effect that no attempt should be made to alter the 
Confession of Faith but that in future ministers and elders 
would be asked if they 'acknowledged the Confession as an 
exhibition of the sense in which they understood the 
Scriptures, and this in view of a Declaratory Statement on 
certain subjects in regard to which the teaching of the 
Confession of Faith is not adequate'. The subjects listed 
include: the love of God for all mankind, predestination, 
total depravity, the destiny of the heathen and of infants, 
the Headship of Christ, the obligation of Christians to 
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maintain Christian ordinances by freewill offerings, and the 
literal interpretation of Scripture on points not entering 
into the substance of the faith. This procedure would be 
similar to that adopted by the original seceders in 1742 
when they issued a declaratory statement concerning the 
doctrines of grace.(31) The -committee's recommendations 
were adopted by the synod and thereafter submitted to the 
subordinate courts, where they were also approved. This 
cleared the way for the adoption in 1879 of ~he Declaratory 
Act, sections 1-4 of which are set out on plOs above, 
and the whole of which is printed in Cox's Practice and 
Procedure, 6th edition pp43s-436. The preamble sets out 
the reasons for the passing of the act in the following 
terms: 'Whereas the formula in which the Subordinate 
Standards of this Church are accepted requires assent to 
them as an exhibition of the sense in which the Scriptures 
are understoodiwhereas these Standards, being of human 
composition, are necessarily imperfect, and the Church has 
already allowed exception to be taken to their teaching or 
supposed teaching on one important subject: And whereas 
there are other subjects in regard to which it has been 
found desirable to set forth more fully and clearly the 
view which the Synod takes of the teaching of Holy 
Scripture: Therefore, the Synod hereby declares as follows,.(32) 
In this way the United Presbyterian Church was the first to 
gr a sp the nettle of creed revision and to respond positively 
to the sort of challenge made over a century previously by 
Alexander Ferguson of Kilwinning. The Confession was 
acknowledged as 'being of human composition' and so 
'necessarily imperfect'. It was also declared to be 
inadequate for the needs and challenges of the day in so 
far as it had been found desirable to set forth more fully 
- the Synod's view on certain areas of faith and doctrine. 
It has to be remembered, nevertheless, that this was a long 
way short of abandoning or rejecting the Confession in 
favour of some new statement of the fundamentals of the 
f a ith. The Confession was still venerated and held as an 
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important standard of faith and doctrine. This was oartly 
due to the genuine feeling of conservatives within the 
Church, but also to a certain reluctance to take unilateral 
steps which might prejudice the eventual reunion of the 
three fragmented sections of the Church of Scotland. This 
point was put forward specifically as one reason for not 
going along the path advocated by Fergus Ferguson. It has 
also to be borne in mind that Ferguson was convicted of 
heresy by his church, even though he was all~wed to continue 
in its ministry. Ferguson's fellow heretic, D8 vid Macrae, 
was not dealt with so leniently, and in July 1879, at a 
specially convened meeting of the United Presbyterian Synod, 
just two months afte~ the adoption of the Declaratory Act, 
Macrae was deposed from the ministry, for questioning the 
eschatological teaching of the Confession and challenging 
the essential immortality of the soul.(33) The Declaratory 
Act is a positive and valuable theological statement in its 
own right and the whole method of proceeding by the United 
Presbyterian Church was an important step towards the 
present position where the Confession remains in its place, 
but those who are required to subscribe it enjoy liberty 
of opinion on such points as do not enter into the substance 
of the faith. 
Ferguson's challenge was to the Confession and he based 
that challenge and justified his own theological stance by 
an appeal to Scripture. Simultaneously to the Ferguson 
process in the United Presbyterian Church there was being 
conducted a process in the courts of the Free Church against 
one of its professors, Robertson Smith of Aberdeen whose 
challenge was taken to be to the sacred scriptures themselves. 
Indeed both processes reached critical points within a few 
weeks of each other in the year 1878. 
Smith studied under A 8 Davidson, Professor of Old Testament 
at New College, and the person largely responsible for 
introducing the methods df biblical criticism to Scotland. 
He, for the first time, put forward the contention that the 
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sAcred texts must be Rpnro8 ched, from the scholRrly point 
of view, as any other texts. lie was also cri tic cll of thp. 
tendency for doctrinnl presuppositions to dominnte the 
i n t e r pre t C'l t ion 0 f :-:i c rip t u r e, Ci n don e 1: tJ ink sri 9 h t C:' 1,1 il Y 0 f 
the phrase we hAve a lre~dy noted th a t the Westminster 
Confession is Rn exhibition of the sense in which the 
~j c rip t u res are to be un deI's to od • :: 9 ELi_ n s t s u C h '" IJ i P. \..1 
O~ vidson contended that biblicAl exposition must he hased 
on gramm~r 'for Gr a mm a r is the foundation of ~ nalysis, 
~ naly8is of Exegesis, Exegesis of 8 iblical Theology, And 
Diblical Theology of Dogm ~ tic. I~e in this cnuntryl he 
contended, 'h;?ve not bF?en unaccustomed to begin .:It the oth~H 
end, c I' e ;:; tin 9 [x 8 9 8 sis Elll d r:; r 0.1 m!n n r b yin due t ion fro m Do g m:c: tic, 
instea d of Discovering Sogmatic by induction from Grammar , .(34) 
It was into this approach that William ~ obertson Smith wa s 
schooled by Da vidson, ? nd he proved a n Rble and receptive 
pupil. He also had great gifts as a scientist and at the 
end of his student career could have pursued either course. 
The choice was determined by a va c a ncy in the chair of Old 
Testament at f berdeen,for which he applied, a nd despite his 
youth (he was 24 years old) and largely because of the 
support of Rainy and Davidson, he was appointed. This WAS 
in 1870. The seeds of trouble to come wore oresent even 
in his inaugural lecture. 'The Bible', he s Rid, 'to use 
Luther's own phrase is the garment of Christ. We do not 
lay hold o~ Christ by grasping His gArment ---- but Christ 
is wrapped up in the historic record, and it is only within 
this garment that faith can find Him ----. I venture to 
say, that from this one principle flows a ll th n t is new and 
true in the Protestant interpreta ~ ion of the Dible ---. If 
we a re really in 88rnest with our study of the Rible, if we 
desire to deal truly with Scripture a nd our Protestent 
freedom, we must regulate all our exegesis and nIl our 
cri ticism by the gre At princiole ttV:3 t we a re to seek in th e 
Rible, not a body of abstract religious truths, but the 
personal history of God's gracious dealings with men'. (3 5 ) 
This assertion in effect flew in the f a ce of the whole 
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Calvinist understanding of the Scriptures, and the 
Confession itself declared them to be 'infallible truth'. (36) 
It had been long taught and accepted in the Church that the 
Scriptures were 'a body of abstract religious truth'. The 
real trouble arose, however, when, in 1875,"there appeared 
an article by Smith on 'Bible' in the new, ninth edition 
of the Encyclopaedia Britannica. In the ensuing controversy 
James Bulloch detects 'a turning point for the mind of 
Victorian Scotland md one reached, in Milton'~ phrase, not 
without dust and heat,.(37) The matter was taken up by the 
Free Church College Committee, and while they eventually 
reported that they were unable to find in the article 
sufficient to support a heresy trial, nevertheless they 
felt the article to be 'of a dangerous and unsettling 
tendency,.(38) It was also agreed that the question of 
Smith's continuance in his chair should be looked into. 
When this was reported to the Assembly of 1877 Smith 
pressed for 2 proper procedure to be laid against him, and 
it was consequently agreed, by 491 votes to 113 to proceed 
to a libel. This placed the presbytery of Aberdeen in 
considerable difficulty, for the task before it was to 
reduce the various accusations against Smith to the form 
of a stated cese. The libel then could proceed in the 
proper two stages, namely relevancy, where the question 
turned on the recognition of the stated case as heresy, 
and then, secondly, probation, which had to establish that 
the accused had taught the said heresy. Eventually a 
charge running to 8,000 words was drawn up. Smith's reply 
ran to 25,000 woids and he didn't help his case by having 
it published first in the press, though the fact that a -
newspaper would so publish such a document indicates the 
degree of oopular interest. _The charges, eight in number, 
covered such matters as his teaching that the Pentateuch 
was not Mosaic and his dismissal of the superhuman reality 
of the angels as a popular assumption and not a doctrine 
of revelation. The trial in Aberdeen presbytery provided 
an opportunity, which Smith took of educating ministers, 
elders/ 
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elders and the public generally in the matters under 
discussion and great interest was shown by people " throughout 
the land in such questions as the authorship of Deuteronomy. 
Smith answered with such satisfaction and defended himself 
with such skill that in the end he stood acquitted owing to 
the failure of the relevancy stage of the libel. Against 
this jUdgement, however, a minority dissented and complained 
'and so the case came to the General Assembly of 1878, the 
same year as Fergus Ferguson faced his trial before the 
United Presbyterian Synod. In Smith's case, however, no 
final conclusion was reached, and after lengthy debate and 
a series of divisions, the libel was amended and sent back 
to the presbytery. In the meantime Smith was suspended 
from duty but his salary was conserved. The matter was 
further debated in the Assemblies of 1879 and 1880, again 
amidst mJch public interest. On the day in 1880 when the 
final decision was expected queues for the public gallery 
began to form at 6.30 am, and leading members of the 
Assembly took their places to hisses or cheers as appropriate. 
A deal had been done 'behind the Moderator's chair', as it 
were, between Principal Rainy, and Sir Henry Moncrieffe. 
The latter had sought the prosecution of the libel to its 
conclusion, his desired conclusion being the conviction of 
Smith. Rainy, on the other hand, was fearful of a 
disruption of the church over the issue a nd was also anxious 
not to stifle the cause of biblical criticism altogether. 
The deal therefore was that Smith would be sacrificed to 
spare both causes and his appointment terminated by an 
administrative act of the Assembly which had appointed him. 
This line of expediency was opposed by a motion of Dr 8e99 
that the libel be proceeded with and also by two pro-Smith 
motions, one by Dr Laidlaw disassociating the Church from 
his views, but seeking only an admonition, and one from 
Dr 8eith which similarly sought to admonish, but at the 
same time expressed confidence in Smith. Dr 8eith an 
octogenarian recalled being a member of the Assembly of 
1831 which condemned Macleod Camobell, and he was glad not 
tol 
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to have voted against him. He warned of the danger of 
interfering with the search for truth, and, referring to 
the Rainy-Moncrieffe motion, pointed out that expediency 
served neither the Church's peace nor its credit. 
After a series of votes it came down to a vote between 
Rainy's motion and 8eith's. An amusing account has come 
down of Dr 8egg, having lost his own motion and reluctant 
to commit his forces to either of the remaining motions, 
remaining seated until the last moment in order to observe 
which motion attracted the greater number of voters to their 
respective lobbies. Observing that 8eith's lobby was clear 
while men were still waiting to go through Rainy's he 
relaxed and indicated that his cohorts should abstain. He 
had not reckoned on the fact, however, that those who 
supported the pro-Smith motion were the younger men who 
passed through the lobby more quickly than the more senior 
members who supported Rainy. The result was that Dr Beith's 
motion carried by 299 votes to 292. The result was greeted 
with acclamation, and the moderator had some difficulty in 
administering an admonition to one who had in effect scored 
8 great and popular victory. 
The matter did not end here for within a very short time 
further articles by Smith appeared in the newly published 
volume II of the Britannica on such subjects as Haggai, 
Hebrew language and literature and the Epistle to the 
Hebrews. Complaints were made and the whole process revived. 
A special meeting of the Commission in the August set up a 
committee to investigate and this reported in critical terms 
to the October commission, which took the step of suspending 
Smith from his teaching duties. The Assembly of 1881 
endorsed the Commission and on 24th May that year, by 423 
votes to 245 the decision was taken to terminate Smith's 
tenure of his chair. In keeping with the desired policy 
of Rainy the previous year, there was no condemnation of 
Biblical criticism as such. Smith's status as a minister 
also was undisturbed and, for fear of a possible civil 
action/ 
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action his salary also was conserved, though this latter 
gesture Smith spurned. This brill~nt man for whom the 
Scottish Church had no use was almost immediately aopointed 
joint-editor of the Encyclopaedia Britannica, and two years 
later became professor or Arabic at Cambrid,ge. 
What this painful and traumatic process was once again 
demonstrating was that the Westminster Confession was 
inadequate to the needs of the day. In a former day it ues 
possible to judge alleged heresy by reference to the 
Confession, but what happened if the supposed heresy 
concerned questions which the Confession was not equipped 
to answer? Furthermore if these questions concerned 
something as fundamental as the nature and authorship of 
Scripture any reference back to the scriptures themselves 
as a supreme standard was bound to end in a hopeles~ly. circular 
argument. Various things are important to note. In the 
first place Smith uas not conde~hed by his Church but was 
dismissed from his chair. Secondly the church was clearly 
deeply divided on the issues with which he was confronting 
it. This is very apoarent from the voting figures. 
Thirdly, the degree of interest aroused by the coMtroversy, 
as in the case of Fergus Ferguson shows that there was a 
great deal of theological reflection going on at the time 
amongst the general church public. Faced with these factors 
the United Presbyterian Church had adopted the course of 
regulating its relationship to the Westminster standards by 
the device of a Declaratory Act, and a similar procedure was 
now to commend itself to the Free Church. 'The Scotsman', 
in a leading article pointed out 'that it is one of the 
advantages of a Free Church that it has absolute Dower over 
its owM creed'; and that 'while the Established Church must 
confess they are bound by the fetters of the law, the Free 
. Church, is not so bound'. (39) 
In 1887 Professor Candlish raised the matter in the Glasgow 
Presbytery, though many, particularly in the Highlands,were 
alarmed at the prospect. When the matter came to be 
discussed/ 
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discussed in the General Assembly, Rev Walter Smith claimed 
that 'they could not change the word of God which was from 
above, but the Confession was from beneath, and what the 
Church had created it could alter too,.(40) Consideration 
of the issue was further excited by 'heresy · hunts' against 
Marcus Dods, long under suspicion in some qua~ters but 
appointed professor of New Testament in New College in 1889, 
a.nd also against Professor A B Bruce of Glasgow. These 
served to underline the need for some facing up to the 
divergence of contemporary theology from the approved 
standards of the Church. A committee was appointed under 
the joint convenership of Principal Rainy and Dr Adam, but 
the latter's sudden . demise left Rainy in sole charge. 
Three possibilities were considered: (1) to discard the 
Confession and draw up a new one; (2) to alter the terms 
of the formula of subscription; (3) to pass a Declaratory 
Act setting out the Church's understanding of particular 
questions not covered by the Confession, or not dealt with 
adequately for contemporary needs. It was this last course 
which ·. was recommended by the committee and agreed by the 
Church. A draft was approved by the General Assembly of 
1891 by 428 votes to 66. It then passed to presbyteries 
under the Barrier Act where it received approval by a 
majority of 54 to 23, most of the opposition coming from 
the north. Thereafter it was finally approved by the 
General Assembly of 1892. The text is as follows: 
'Whereas it is expedient to remove difficulties and scruples 
which have been felt by some in reference to the declaration 
of belief required from persons who receive ~ licence or are 
admitted to office in this Church, the General Assembly, 
with consent of Presbyteries declare as follows:-
That, in holding and teaching, according to :the Confession, 
,the Divine purpose of grace towards those who are saved, 
and the execution of that purpose in time, this Church most 
earnestly proclaims, as standing in the forefront of the 
revelation of Grace, the love of God, Father, Son and Holy 
Spirit, to sinners of mankind, manifested especially ih the 
Father's/ 
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Father's gift of the Son to be the Saviour of the world, 
in the coming of the Son to offer Himself a propitiation 
for sin, and in the striving of the Holy Spirit with men to 
bring them to repentance. 
That this Church also holds that all who hear the Gospel are 
warranted and required to believe to the saving of their 
souls; and that in the case of such as rlo not believe, but 
perish in their sins, the issue is due to their own rejection 
of the Gospel call. That this Church does hot teach, and 
does not regard the Confession as teaching, the fore-
ordination of men to death irrespective of their own sin. 
That it is the duty of those who believe, and one end of 
their calling by God, to make known the Gospel to all men 
everywhere for the obedience of faith. {\nd that while 
the Gospel is the ordinary means of salvation for those to 
whom it is made known, yet it does not follow, nor is the 
Confession to be held as teaching, that any who died in 
infancy are lost, or that God may not extend His mercy, for 
Christ's sake, and by His Holy Spirit, to those who are 
beyond the reach of these means, as it may seem good to Him, 
. according to the riches of His grace. 
That,in holding and teaching, according to the Confession 
of Faith, that the corruption of man's whole nature as 
fallen, this Church also maintains that there remain tokens 
of his greatness as created in the image of God; that he 
possesses a knowledge of God and of duty; that he is 
responsible for compliance with the moral law and with the 
Gospel; and that, although unable without the aid of the 
Holy Spirit to return to God, he is yet capable of 
affections and actions which in themselves are virtuous and 
praiseworthy. 
'That this Church disclaims intolerant or persecuting 
principles, and does not consider her office-bearers, in 
subscribing the Confession, committed to any principles 
inconsistent with liberty of conscience and the right of 
private judgement. 
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That while diversity of opinion is recognised in this Church 
on such points in the Confession as do not enter into the 
substance of the Reformed Faith therein set forth, the 
Church retains full authority to determine, in any case 
which may arise, what points fall within this description, 
and thus to guard against any abuse of this liberty to the 
detriment of sound doctrine, or to the injury of her unity 
and peace,.(41) 
On the question of scriptural inerrancy the beclaratory 
Act is silent. In many ways it follows the line of the 
United Presbyterian Act of 1879, with the exception that 
there is no statement of the voluntary principle as in 
Section 6 of that document. But there is the same 
distancing from the doctrine of double predestination; the 
same acknowledgment that fallen man still retains residual 
elements of the divine image; the same recognition of 
liberty of opinion on 'such points in the Confession as do 
not enter into the substance of the Reformed Faith therein 
set forth'. With regard to the last mentioned, again as 
in the United Presbyterian Act,there is no attempt to offer 
a definition or a summary of what precisely constitutes this 
'substance'. That particular task has still not been 
achieved to the satisfaction of the Church. 
The adoption of this Declaratory Act by the Free Church 
prompted the secession of two ministers, Rev Donald McFarlane 
of Raasay and Rev Donald Macdonald of Sheldaig, who along 
with an elder, Alexander Macfarlane, constituted themselves 
a presbytery of the Free Presbyterian Church of Scotland at 
Inverness on 28th July 1893. They took their stand on 
adherence 'to the Bible in its entirety as the Word of God, 
and to the Confession of Faith in all its doctrines as 
hitherto held by the Free Church,.(42) Along with them 
there seceded some 4,000 members and the denomination thus 
established continues to the present day. There were 
others who did not take the step of secession but who 
nevertheless made it clear that they would continue to 
subscribe/ 
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subscribe the Confession in the old way. As a gesture to 
the strength of such feeling, and also to minimise the risk 
of further departures to the Free Presbyterians, the Free 
Church Assembly of 1894 passed a further Declaratory Act 
in the following terms: 'Whereas the Declaratory Act of 
1892, was passed to remove difficulties and scruples which 
had been felt by some in reference to the declaration of 
belief required from persons who receive licence, or are 
admitted to office in this Church, the Assemply hereby 
declare that the statements of doctrine contained in the 
said Act are not thereby imposed upon any of the Church's 
office-bearers as part of the Standards of the Church; but 
that those who are licensed or ordained in this Church, in 
answering the questions and subscribing the formula, are 
entitled to do so in view of the said Declaratory "Act,.(43) 
After all liberty of opinion works both ways. The 
subscriber is free to adopt a rigid or a relaxed attitude 
to the Confession. For the majority, though, subscription 
was 'in view of' the Declaratory Act so that the Act 
afforded relief to many and enabled the Free Church, in 
Burleigh's words, 'to make an outstanding contribution to 
theological scholarship, and to Scotland's reputation for 
Christian learning'. (44) 
Such arrangements as the United Presbyterian and Free Churches 
had thus made with regard to subscription of the Confession 
were more difficult for the "established Church. The 
constitutional principle was, in the words of Lord 
Cunninghame in the Strathbogie case, that 'the Church (as 
an Establishment) is in the situation of an important 
corporation, embodied by the State, with no powers of general 
legislation, but with an unquestionable right, like other 
corporations, to make bye-laws - not to alter or repeal, 
but to enforce and promote the objects of their institution, 
in so far only, however, as these may be consistent with the 
provisions of the statutes under which they are constituted'. (45) 
Erskine, in his Institutes of the Law of Scotland, deals 
with the point about statutoty constitution as follows: 
'By/ 
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'By the present Establishment our General Assemblies or 
convocations of the clergy may define or explain articles 
of faith, condemn heretical opinions, and make canons for 
the better establishment of the government and discipline 
of the Church, provided their resolutions be consistent 
with the laws of the realm, from which our National Church 
derives its whole authority,.(46) Dealing specifically 
with the question of Confessions of Faith as doctrinal 
standards, Lord Medwyn, again in the Strathb~gie case, 
said: 'I presume it will not be alleged that the General 
Assembly could at their own hand alter the Confession of 
Faith, strike out all the Trinitarian articles, and 
substitute a Socinian one; or introduce Mormonism, or even 
Arianism, in place of Calvinism,.(47) It was the 
powerlessness of the Church in this whole area that led 
Professor Tulloch and seventy others in 1866 to protest 
that 'the old relation to the Confession cannot continue,.(48) 
The established church was spared heresy trials as prolonged 
or dramatic as those of Ferguson and Robertson Smith, but 
this is not to say that they were not equally affected by 
the new ideas and the sense of the Confession's inadequacy 
to cope with them. The philosophical theology of John 
Caird was hardly designed for popular consumption, but it 
was popular nonetheless precisely because it met a felt 
need, namely the need amongst many educated people for some 
assurance that the religious enterprise was both a reasonable 
one and a rational one. At a more popular level, the 
publication in 1880 of a volume called 'Scotch Sermons' 
created a stir, directed principally towards one contribution, 
a sermon by McFarlan of Lenzie, entitled 'The things which 
cannot be shaken'. Mr McFarlan was attacked more for his 
sins of omission than any sins of commission, for his list 
of unshakeable things did not include such doctrines as the 
· creation, the fall, redemption, grace, eternal punishment 
and the resurrection of the body. McFarlan's defence was 
that he was seeking to inform his hearers (and readers) 
about contemporary trends in theology and to point out their 
inconsistency with the Church's standards. He had not 
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himself championed or taught such things. The Assembly 
accepted this explanation and his apology and took no 
action beyond warning McFarlan to be more careful in the 
future.(49) 
It was, however, becoming apoarent that the established 
Church like its presbyterian neighbours would have to face 
up to the challenge of creed revision. Accordingly a 
committee was set up under Dr Cunningham of Crieff (he had 
guided the Assembly towards its decision coricerning McFarlan), 
and in 1888 this committee came forward with recommendations. 
The course of action proposed differed from that adopted by 
the Free Church and the United Presbyterian Church. Instead 
of passing Declaratory Acts the procedure urged upon the 
Church of Scotland was that she look afresh at the terms of 
the formula by means of which the Confession was subscribed. 
One of the principal causes of the agitation was the 
requirement that elders were expected to indicate their 
total acceptance of a document which they had probably 
never read, and which many, even if they were to read it, 
would not understand. Not only was this creating 
difficulties in the recruitment of elders, it was mAking a 
mockery of -the whole business.(50) Subscription by elders 
was not required by statute and so in their case the 
suggestion was that they be simply asked to approve the 
Confession. Ministerial subscription was regulated by 
statute and a formula had been prescribed by Act of 
Parliament in 1693. (51) However, in 1711 the General 
Assembly had adopted a tighter formula as part of the 
politico-ecclesiastical campaign to exclude episcopalians 
from seats in the church courts.(52) Dr Cunningham's 
committee now recommended that the Church revert to the 
original formula of 1693. 
These proposals were received by a divided Assembly. There 
was a strong opposition, arguing that these steps were 
premature and that they would be construed as the Assembly 
'trying to get rid of its creed as far as it legally 
could'. (53} 
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could,.(53) The vote to approve and send to presbyteries 
under the Barrier Act was carried by only 87 votes to 82. 
The majority of presbyteries did, however, signify approval 
and the following year, 1889, the new arrangements came 
into force. The Act of Assembly sets out the reasons for 
the change: 'Whereas it is expedient that the formulas should 
be so revised and amended that they ---- should be in 
accordance with statute law, and so expressed as not to 
present any unnecessary impediment to the acceptance of 
office by duly qualified persons; for these causes ---- the 
General Assembly, while desiring by these changes to enlarge 
rather than curtail any liberty heretofore enjoyed, and to 
relieve subscribers from unnecessary burdens as to forms of 
expression and matters which do not enter into the substance 
of the faith, declare, at the same time, the adherence of 
the Church to the Confession of Faith, as its Dublic and 
avowed- Confession, cont~ining the sum and substance of the 
doctrine of the Reformed Churches'. The approved formulas 
were as follows: For Ministers: 'I declare the Confession 
of Faith, approven by former General Assemblies of this 
Church and ratified by law in the year 1690, to be the 
confession of my faith, and I own the doctrine therein 
contained to be the true doctrine which I shall constantly 
adhere to'. For elders: 'I hereby declare my approb a tion 
of the Confession of Faith, as approved by the Church, a nd 
ratified by law in 1690; and I promise to submit myself to 
the discipline and Presbyterian government of the Church, 
as established by law, and will never endeavour, directly 
or indirectly, the prejudice or subversion thereof'. ( 54) 
While these forms were adopted by the Church of Scotland 
their adoption did not put an,end to controversy. The 
closing years of the nineteenth and the opening years of the 
twentieth centuries were in fact taken up by a great deal of 
debate on the whole question of the Church's power to 
determine its relation to its creed. We shall look at 
this presently but first we must consider another question 
which at the time was highlighting issues of a doctrin a l 
and a legal nature, the great question of church reunion. 
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CHAPTE R 17 
Church Reconstruction in the late Nineteenth Century 
From the time of the Disruption itself the prospect of 
reunion was kept in view. In 1843, the very year of 
the Disruption, Chalmers spoke of the importance of 'visible 
unity in the Church of Christ,.(1) Three years later the 
founding of the Evangelical Alliance drew together 
representatives of the different presbyterian traditions 
in Scotland. We have already noted the union in 1847 of 
the Relief an d United Secession Churches, and in 1852 of 
the union of the majority of the old light anti-burghers 
with the Free Church. In the situation which prevailed 
midway through the century, with three significant 
presbyterian denominations, it was natural that the prospects 
of union would be first explored in those two groups outside 
the establishment. This cause was specifically taken up 
by Sir George Sinclair, a Free Church elder, and a document 
setting out possible terms of a union, Dublished in 1857, 
attracted over sixteen hundred signatures. The main 
initiative appears to have come from influential laymen, 
but there was also significant opposition and the matter 
was allowed quietly to drop. One of those in favour was 
the lawyer, Murray Dunlop, who had drafted the Claim of 
Right of 1842. (2) 
The two denominations had much in common, in that through 
separation from the establishment they were having to 
maintain their own ordinances of religion. With the Free 
Church this was a matter of necessity but with the United 
Presbyterians it was a matter of principle. Article 9 of 
the 1847 Basis of Union declared: 'That as the Lord hath 
ordained that they who preach the Gospel should live by 
the Gospel - that they who are taught in the Word should 
communicate to Him that teacheth all good things - that they 
who are strong should help the weak - and that, having 
freely received, thus they should freely give the Gospel 
to those who are destitute of it - the Church asserts the 
obligation/ 
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obligation and the privilege of its members, influenced by 
regard to the authority of Christ, to support and extend~ 
by voluntary contribution, the ordinances of the Gospel'. (3) 
Compared with this the Free Church in its protest of 1843 
firmly asserted 'the right and duty of the civil magistrate 
to maintain and support an establishment of religion in 
accordance with God's Word' and further went on to speak of 
'reserving to ourselves and our successors to strive by all 
lawful means, as opportunity shall in God's, good providence 
be offered, to secure the performance of this duty agreeably 
to the Scriptures,.(4) A corollary of this difference of 
view on the establishment - voluntary question was that 
while the United Presbyterian Church saw itself as heir to 
those who were in secession from the Church, the Free 
Church saw itself as the true embodiment of the Church of 
Scotland. Thus when a section of the original, seceders 
united with the Free Church in 1852 the Moderator of the 
Free Church Assembly saw in their reception the answer to 
Erskine's appeal of 1733 to the first free, faithful and 
reforming General Assembly of the Church of Scotland'. (5) 
This sense of being the true Church of Scotland was 
maintained by the very fact of the Free Church having a 
General Assembly. The Seceders and the Relief Church, and 
now the United Presbyterian Church had no court higher than 
the synod. 
So while to all practical purposes the two churches were 
very similar in ethos and in organisation the establishment 
issue and the difference in their self understanding as 
churches proved a major obstacle to any early reunion. Not 
that this was easily or automatically ~ccepted. The 
thwarted efforts of 1857 were quickly revived and in 1863 
committees were appointed in both churches to look more 
fully into the matter. The committees met and drew up a 
list of eleven points for discussion on which there was 
divergence of opinion. These included doctrinal matters 
such as the nature of the atonement, predestination and the 
universality of the Gospel's offer. Also included were 
matters/ 
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matters such as church finance and religious instruction 
in state-aided SChools.(6) The Free Church was the more 
conservative theologically speaking, but even if theological 
agreement could have been reached the establishment issue 
would still have been a major cause of difficulty. However, 
some movement was made on this question. The Free Church 
distaste of voluntaryism arose from its understanding that 
this doctrine advocated an entirely secular state, utterly 
indifferent to the claims of Christ or the needs of the 
Church. This flew completely in the face of traditional 
concepts of the whole nation in its corporate capacity 
giving honour to God. However, it was apparent that the 
United Presbyterians did not intend such an extreme position 
on this question. They believed that the state did have a 
general duty to foster and support religion: Their 
opposition was simply to an endowed and established church.(?) 
The talks proceeded well to begin with and the Reformed 
Presbyterians or Cameronians, who had stayed out of the 1690 
settlement also participated in them. However, things soon 
began to go badly wrong over an excessi\/e and disproportionate 
emphasis being laid on the one issue which really separated 
the two, namely establishment. There was also within the 
more conservative elements of the Free Church a distrust 
of the United Presbyterians, because of their theological 
liberalism and their use of hymns. This feeling was given 
expression and leadership by James 8egg, whom Rainy described 
as 'the evil genius of the Free Church'. As he was to do 
fifteen years later over Robertson Smit h , 8egg rallied the 
highland vote, that section of the Church most ignorant of 
the United Presbyterians, with the result that, while the 
1866 Assembly had supported the union talks by 439 votes to 
?, th~ 18~7 Assembly approved their continuation by 346 
votes to 120. James Bulloch observes: 'Instead of a union 
. between the Free Church and the United Presbyterians there 
was now a deep and incurable division within the Free Church 
itself,.(8) The talks dragged on, nevertheless for a 
further six years amidst increasing talk of another 
disruption. With a sense of the past Dr 8egg had even 
booked/ 
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booked a hall lest the 1873 Assembly approve a union; with 
an anticipation of the future he took legal advice as to 
who would be entitled to the property of the Free Church. 
In the end the strength, if not the justification of the 
opposition was conceded by the majority and all that came 
out of the negotiations was an agreement an the mutual 
eligibility of ministries. Even this was approved by the 
Free Church Assembly by 369 votes to 172, the large 
apposition fearing that religious education would be driven 
aut of schools and that instrumental music would be 
introduced to Free Churches.(9) The Free Church did, 
however, continue talking with the Cameronians and the 
majority of that small remnant joined with them in 1876. 
We noted earlier Lard Macaulay's observation about 
patronage as the root cause of all Scotland's ecclesiastical 
schism and strife.(10) Anticipating the great schism of 
1843 Lord Aberdeen had that year introduced a measure in 
the Hause of Lards, the Scottish Benefices Rill. This had 
sought 'to remove any doubt that may remain as to the power 
and jurisdiction of the Church', and to emphasise the rights 
of the people to object and the rights of the presbyteries 
to judge.(11) Whether its adoption would have forestalled 
the Disruption is open to question, but in any case the 
Lards rejected it. A year later, after the damage was 
. 
done, it did became law, and thereafter regulated the 
working of patronage in Scotland. In practice the position 
in the established church gradually came to correspond to 
that in the ather churches as patrons became less 
paternalistic and set an increasing premium upon "avoiding 
trouble. The decreasing esteem attached to the right of 
presentation is gauged by James Bulloch in its reduced 
market value. The going rate for purchase of a right of 
presentation had fallen from a range of £3,000 to £2,000 in 
"1801 to some £70 in 1874.(12) However, the basic grievance 
still remained, in that Lord Aberdeen's Act followed the 
Veto Act principle and gave congregations a right to abject. 
As yet the law did nat give what was really called for, the 
right to choose, and still there were many disputed 
cases.(13)/ 
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cases. (13) 
In 1854 an attempt was made, unsuccessfully, to have the 
matter taken up by the Glasgow presbytery of the Established 
Church, and in 1860 several overtures were presented to the 
Assembly. These were rejected but nevertheless the 
Assembly the following year did acknowledge dissatisfaction 
with the act and appointed a committee to investigate. 
These investigations culminated in a proposal to call for 
the repeal of the Act, but as the Church had nothing to put 
in its place this .was defeated. However, the challenge 
implicit in the decision was taken up and in 1866 the 
presbytery of Edinburgh overtured the Assembly requesting 
that the law of patronage be revised. Three years later 
the Assembly resolved 'to petition both Houses of Parliament 
for the removal of patronage'. This had been done asa 
formality every year during the moderate ascendancy of the 
eighteenth . century, but now it was taken up in earnest. 
Part of the hope in the breasts of many establis hed church 
members was that one consequence of this might be the healing 
of the disruption breach. Norman Macleod of the Barony 
spoke openly of this, as did others, though the leaders of 
theFre~ ' Church were sceptical and regarded the move as 
opportunistic. Rainy wrote to Gladstone in this vein(14) 
which accounts for Gladstone's cool reception of a Church 
of Scotland deputation on the Subject.(15) A bill 
presented by the Duke of Argyll fell victim to Gladstone's 
reluctance to act, that reluctance being determined in turn 
by his electoral support amongst Free and United Presbyterian 
church members. The return of a Tory government under 
Disraeli in 1874, however, revived the process and that 
year an act finally abolishing patronage was passed. It 
declared: 'the right of electing and appointing ministers 
to vacant churches and parishes in Scotland to be vested in 
such vacant churches and parishes ---- subject to such 
regulations as may from time to time be framed by the 
General Assembly of the Church of Scotland'. It also made 
clear that the courts of the Church 'have the right to 
decide/ 
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decide finally and exclusively upon the appointment, 
admission, and settlement in any church and parish of any. 
person as minister thereof,.(16) 
Patronage was thus abolished, but endowment and establishment 
remained. The suggestion made by many within the 
established church that now there was no obstacle to healing 
the breach with the Free Church misfired, to the extent that 
the removal of one obstacle to reunion tended to sharpen the 
focus of attention upon the others. Now that the 
congregations of the Church of Scotland were operating in 
the matter of election of ministers in exactly the same way 
as the other churches, they assumed less of a national and 
more of a denominational character. ~any outside the 
establishment, including Free Churchmen, began to question 
the justice of a church serving a minority of presbyterians 
having the double privilege of electing its ministers 
denominationally and then having them paid out of public 
funds. Accordingly the Free Church Assembly of 1875, 
rather than welcoming the abolition of patronage approved 
a motion declaring 'that the existing connection between 
Church and State, being upheld on an inequitable and 
unscriptural basis, ought to be brought to an end in the 
interests alike of national religion and of Scottish 
protestantism'. Or 8egg led the 84 who voted against this 
but 397 voted in favour so that frpm 1875 the Free Church 
was committed to the principle of voluntaryism.(17) 
A ·new wedge was thus driven between the Free and the 
established churches, in place of that of patronage which 
had now been dislodged. However, these developments opened 
up the way again for the possibility of union between the 
Free and United Presbyteriari Churches. 80th were now 
opposed to religious establishments, not in practice only, 
but also in principle. There ensued a campaign on the 
oart of both these churches to have the cause of 
disestablishment taken up. It was a major issue in the 
general election of 1880, though Gladstone was ambiguous 
and/ 
272. 
and ' ambivalent. In 1884 a private bill was introduced 
into parliament, though it did not become law. This 
measure, however, did galvanise the established church 
into action and its Church Interests Committee attracted no 
less than 688,195 signatures for a petition in favour of the 
status quo. The concern of the established church was 
that if the ordinances of religion were wholly dependent on 
voluntary support then the church's witness would be under 
threat in areas of poverty and deprivation. Reflecting on 
the Church of Scotland a century late~ who could say that 
they were wrong? The issue continued and again featured 
prominently in the election of 1885, though, interestingly, 
Peddie, the member of parliament for Kilmarnock, and sponsor 
of the unsuccessful 1884 bill lost his seat. The 
disestablishment cause too was effectively lost for the 
time being, or at least shortly to be swallowed up in the 
greater controversy surrounding the question of Irish Home 
Rule, and the return of a conservative government in 1886. 
The energy thus concentrated jointly on the question of 
disestablishment was now directed once again towards the 
question of a possible union between the two non-established 
Churches. Now that the Free Church had declared officially 
in favour of voluntaryism what could prevent such an event 
from taking place? Talks were held in fact between 
representatives of all three churches from 1894 for a union 
of all three was the ultimate goal, and a considerable 
amount of progress was made, but the discussions eventually 
broke down over the United Presbyterians absolute refusal 
to countenance anything which might be described as a state 
church. Such a thing ther held would be a great wrong done 
to other denominations.(18 However, in other ways 
co-operation did continue as for example in the production 
of a joint Church Hymnary in 1898. Ross Taylor, speaking 
on this in the Free Church Assembly that year saw this as 
further evidence that what was wanted was 'not so much 
ecclesiastical arrangements as that the hearts of the people 
of Scotland would be so stirred to a sense of brotherhood 
and/ 
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and unity as that all barriers would be set aside, and they 
would flow together into one national Church'. (19) Thirty-
one years were to oass before the realisation of such a 
dream, and that realisation came about only after a great 
deal of attention to 'ecclesiastical arrangements'. 
The natural first steo in these arrangements was an earnest 
effort on the part of the two non-established churches. 
To this there was no great obstacle from the United 
Presbyterian side. Dr Kennedy, their moderator, was 
present on the occasion of the jubilee of the Disruption 
in 1893 and gave a clear indication that the United 
Presbyterians were very ready to take such a step.(20) 
This prompted a series of overtures to the Free Church 
Assembly the following year all sympathetic to the question 
of union. The one point of difference was whether they 
should proceed directly to a union with the United 
Presbyterians or still oursue the question of wider union 
of all three Churches. From the Highlands there were 
signs of ooposition to a union with the United 
Presbyterians alone. A warning was also issued by the 
Free Church lawyer, Taylor Innes, in a letter to Rainy. 
His concern was with a possible risk to oroperty rights 
should the union go ahead. Rainy, however, dismissed this 
warning by taking the high line that he 'would not consent 
that in any question of their duty Churches should be 
deterred from obeying their conscientious convictions or 
be undu~ influenced by legal opinion f .(21) Gradually 
those who sought a wider union of all three churches came 
to accept the view that such an end might be best achieved 
by stages rather than comorehensively and so came round to 
a favourable opinion of the straight union. This meant 
that the only real opposition was from the diehard adherents 
.' to the stance of 1843 who stood firmly to the orinciple of 
religious establishments. 8egg was dead so they had no 
leader of consequence, nor any appreciable support outside the 
highlands. The movement now gathered pace. In 1897 it 
Was the United Presbyterians who celebrated their jubilee 
and the Free Church representatives reciprocated the hopes 
and/ 
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and aspirations expressed four years previously. The 
following year a motion in favour of the union was carried 
by the Free Church Assembly by an overwhelming majority -
486 votes to 41, the chief argument against being that the 
Free Church was preparing to abandon distinctive ooints of 
principle, for the doctrine of church establishments was 
not just part of its testimony but a fundamental tenet of 
its very constitution. Taylor Innes's warning of a few 
years previously was echoed in a letter in fThe Scotsman' 
raising the whole question of the rights of ministers who 
declined to enter the union. 'Are they to be deprived of 
their income and turned out of house and home?', asked the 
writer.(22) In the Assembly of 1900 Rainy, however, 
adhered to his earlier line, maintaining, 'The Church must 
not allow itself to be fettered in conscientiously seeking 
to carry out the will of its Master by too scrupulous and 
previous regard to these questions - always doubtful 
questions - of risks to property,.(28) When the final vote 
was taken it carried for the union by a majority of 586 to 
29, and accordingly arrangements were made to consummate 
the union in October. By contrast the decision in the 
United Presbyterian Church was a unanimous one, and they 
also had consulted Kirk Sessions, where they too had found 
overwhelming support. 
The date fixed for the union was 30th October 1900. 80th 
bodies met separately to approve final arrangements after 
which it had been agreed that next day they would walk in 
procession until the two processions converged and intermingled. 
The new United Free Church would then be constituted in the 
Waverley Market, the only hall in Edinburgh large enough 
to contain them. The business went through unanimously in 
the United Presbyterian Synod, but again there was protest 
from the constitutionalist oarty in the Free Church Assembly. 
A Free Church Defence Committee had been established and 
they had taken 'eminent legal opinion' which had advised 
them of their title 'to the Church's name, privleges and 
property,.(24) They also presented a petition signed 
by/ 
275. 
by 500 elders complaining that (unlike the United 
Presbyterian Church) the Free Church had not consulted Kirk 
Sessions. Against this minority highland dissent had to 
be set the overwhelming desire amongst members of both 
churches throughout the country for the union and there 
could be no going back. The final vote was taken, on 
Rainy's motion, and the result was a resounding 643 in 
favour to 27 against. The minority, however, did not 
accept the decision of the majority, for th~y felt that 
profound principles were at stake. Rev J Kennedy Cameron 
protested that those who had voted for union had voted to 
withdraw from the Free Church and that once they had 
departed he and his supporters would continue the sitting 
of the Assembly. This they duly did, and within six weeks 
a Court of Session citation was served on the General 
Trustees of the former Free Church and the members of the 
union Assembly. Nine ministers and eleven elders claimed 
the entire property of the Free Church because the United 
Free Church constitution did 'not embody, adopt and provide 
for maintaining intact the whole princioles which are 
fundamental to the constitution of the said Free Church of 
Scotland,.(25) It will be recalled, however, that as far 
back as 1844 the Free Church had vested its prooerty under 
a Trust Deed the terms of which declared church buildings 
to be held for 'a congregation of the said body of Christians 
called the Free Church of Scotland, or of any united body of 
Christians composed of them and of such other body or 
bodies of Christians as the said Free Church of Scotland may, 
at any time hereafter, associate with themselves, under the 
foresaid name of the Free Church of Scotland, or under 
whatever designations they may assume l .(26) This Model 
Trust Deed was now to be tested and on its basis the United 
Free Church resoonded with a counter-claim for the property 
' being held by the dissentients claiming to be the Free 
Church. Thus the stage was set for the famous Free Church 
case which took four years to pass through the courts of the 
land. 
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What was also to be tested was the Free Church's claim to 
be free from interference by the civil courts in its 
affairs. It was on this very ground that the Church had 
taken its stand and existence in 1843. In fact this claim 
to be free had already been undermined in a case in 1859, 
McMillan v General Assembly of the Free Church, commonly 
known as the Cardross case. The case concerned the 
suspension of the Free Church minister of Cardross on 
account of misconduct. As the decision ha~ consequences 
for his civil benefits he sought redress in the Court of 
Session and a note of suspension, setting aside the 
sentence, was served on the Assembly. Called to account 
MacMillan was asked simply to say whether or not he had 
raised the civil action. When he affirmed that he had 
the Assembly deposed him there and then, and on those 
grounds, from the ministry. Against this MacMillan raised 
two subsequent actions, but the case never reached a final 
conclusion, partly on grounds of difficulty in determining 
the orecise constitution of the Free Church, partly on 
account of oressing a claim for damages on such an ever-
changing body as a General Assembly. What the case had 
clearly shown, however, was that the Free Church was not 
as free as it had thought, for the civil courts still 
asserted their right to review its decisions and if 
necessary to regulate the consequences of them. Lord Deas 
enunciated the familiar doctrine from which the Free Church 
had sought to escape: 'Now if anything be clear in the 
case, it is that the defenders are invested with no 
jurisdiction whatever, ecclesiastical or civil. All 
jurisdiction flows from the supreme power of the State. 
The sanction of the same authority which enacted the laws 
is necessary to the erection of courts, and the appointment 
of judges and magistrates to administer laws. The judge 
went on to rub salt in the wound as it were: 'The 
Established Church of Scotland had, and has, this sanction. 
The statute law of the land conferred upon it ecclesiastical 
jurisdiction ---- But there is no such statute law 
apolicable/ 
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applicable to the association called the Free Church. When 
the defenders separated from the Establishment, they left 
all jurisdiction behind them,.(27) The Free Church may 
not have liked the doctrine that the Church derived its 
jurisdiction from statute, but at least a church prepared 
to operate on that assumption was free from civil review. 
This point was further underscored in the case of Lockhart 
v the Presbytery of Deer, 1851, a case concerning the 
deposition of an established church minister. Lord 
President Boyle in dismissing the case said: 'We are just 
driven to ask this question - does the Court of Session sit 
in review of the highest ecclesiastical court? We have 
just as little right to interfere with the procedure of the 
Church courts in matters of ecclesiastical discipline, as 
we have to interfere with the proceedings of the Court of 
J t ·· . . . 1 t·, (28) Th . t us lClary ln a crlmlna ques lon • e same pOln 
was made by Lord President Inglis, in 1874 in the case of 
Presbytery of Lews v Fraser. 'We are dealing with a 
presbytery' he said, 'an established judicature of the 
country, as much recognised by law as the Court of Session 
itself. Its jurisdiction, indeed, differs widely from 
that of the civil courts, but it is just as much the 
creation of the law as that of any other court in the 
kingdom,.(29) Was the established church thus more free 
than the Free Church, and the Free Church more fettered 
than the establishment? Had the disruption then been in 
vain? 
These questions were to re-emerge in 1900, for the claim of 
the twenty-three Free Church dissentients from the union of 
that year was a fundamental challenge to the Free Church's 
freedom, and indeed to the freedom of any church to effect 
a change in matters affecting its doctrine and its 
constitution. The dissentients pressed their claim on two 
main counts. Firstly with respect to the establishment 
princiole which had formed part of the original testimony 
of the Church in the claim of Right, Declaration and 
Protest and secondly, with reference to the Free Church 
Declaratory/ 
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Declaratory Act of 1892 which had, in their opinion, weakened 
and qualified the Church's relationship to the, Westminster 
Confession of Faith. Whereas, in 1846, it was maintained, 
the Free Church had sought adherence to the Confession as a 
confession of the minister's or office-bearer's own faith, 
now, in terms of the formula and questions adopted by the 
United Free Church, all that was required was a sincere 
owning and believing 'the doctrine of this Church, set forth 
in the Confession of Faith, aporoven by Acts of General 
Synods and Assemblies', together with an acknowledgement of 
the said doctrine as expressing the sense in which you 
understand the Holy Scriptures' .(~)Moreover in the Uniting 
Act there was no reference to the Confession and all that 
the accompanying 'Declaration anent Union' had to say in 
point of doctrine was: 'The Larger and Shorter Catechisms 
of the Westminster Assembly, received and sanctioned by the 
General Assembly of 1648, and heretofore enumerated among 
the doctrinal standards of the United Presbyterian Church, 
continue to be received in the united Church as manuals of 
religious instruction long aoproved, and held in honour by 
the people of both Churches,.(31) This gives point to the 
Free Church counsel, Mr Johnstone's pleading in the House 
of Lords: 'Now in the Union the complaint of the minority 
of the Free Church, and their refusal to enter the Union 
with the United Presbyterian Church is based upon two 
things: first of all, that the Church in so doing departed 
from its principle of State Establishment and embraced 
voluntaryism; and, in the second place, that it has qualified, 
and in fact abolished as its Creed, the Westminster 
Confession,.(32) The response of the United Free Church 
to such pleading was that the establishment principle had 
never been a binding part of the constitution of the Free 
Church. It had been, admittedly the prevailing view at 
the time of the Disruption, but it was not a vital or 
fundamental principle. With regard to the Westminster 
Confession of Faith, it was maintained that the Declaratory 
Act of 1892 was not inconsistent with the Confession but an 
attemot/ 
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attempt 'to remove difficulties and scruples' which some 
had felt with regard to subscription. In any case such 
power of variation and regulation was entirely within the 
competence of the Church. In the first decision, in the 
Court of Session, Lord Low opined in favour of the United 
Free Church. He did not accept that even the Free Church 
had total freedom, even in doctrinal matters. The example 
he gives is interesting: 'The General Assembly could not' 
in his opinion 'have competently passed an Act declaring 
that the Westminster Confession of Faith was no longer 
accepted by the Church, and enacting that the government 
of the Church should in the future be Episcopalian and not 
Presbyterian, because that would have been to change the 
Church from being a Reformed Presbyterian Church into 
something very different,.(33) However, he held that such 
departures which had been made in connection with the union 
were not of such an order. He acknowledged that the 
establishment principle was important at the beginning, but 
did not believe it was fundamental. It was merely one way 
in which the civil magistrate might do his duty by the 
Church. . He inclined therefore to the view stated in a 
declaration drafted by Dr Candlish in 1851 from which he 
quoted: 'it is her being free and not her being established 
that constitutes the real historical and heredity identity 
of the Reformed, National Church of Scotland,.(34) 
Lord Low's judgement was upheld by the Second Division of 
the Court of Session in a judgement dated 4th July 1902. 
Lord Young expressed his opinion as being that any two or 
more dissenting Churches may lawfully unite so as to form 
themselves into one Church, and that nothing more is 
necessary to the union than their own consent, which they 
are, respectively, free to give or withhold, and that this 
Court has no jurisdiction to annul a union so made on the 
ground that the Churches who made it proceeded on views of 
their respective doctrines and religious principles which 
we think erroneous,.(35) Lord Trayner, took the view that 
the establishment principle was not fundamental to the 
Church's/ 
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Church's constitution, but went on to say that even if it 
were and had been expressly declared to be so in 1843, 
nevertheless 'the Church had the power to abandon that 
principle and to that extent alter the original 
constitution'. (36) 
Against this judgement of the Scottish Court the Free Church 
minority appealed to the House of Lords. An indication that 
the hearings were not going so well there, from a United 
Free Church point of view, is apparent in a letter from 
Rainy to Dr Ross Taylor: 'The point that sticks with the 
judges is our power to alter the Confession or to depart 
from the establishment view announced in Disruption 
documents. They started with the view that we were a trust 
who took money on the strength of certain representations. 
Have we now the right to hold the money when we have 
varied our position on one distinct point, unless we can 
clearly make out that we had a power to vary,?(37} The 
House of Lords hearing was interrupted, however, by the 
death of one of the judges, Lord Shand in March 1904 and 
a re-hearing was ordered. Some attempt at an out of 
court compromise was made at this time, on the basis of a 
sharing of buildings as aopropriate. Whether this would 
have been any more satisfactory than in the Campbeltown 
case is unlikely, but in any case the minority were 
determined to see the issue through to its conclusion. (38) 
The rehearing began in June when the familiar arguments 
were rehearsed before the law Lords. There is certainly 
something ironic about those who claimed to be the Free 
Church pressing their claim on the ground that the Church 
was not free to vary its constitutional principles or its 
doctrinal standards, but their argument carried weight and 
by 5 to 2 the judges found in favour of the appellants. 
The Lord Chancellor, after reviewing the differences between 
the Free Church and United Presbyterian Church on the 
establishment question found that they were still 
fundamentally opposed to each other. He then went on to 
review the differences between a Calvinistic and Arminian 
view/ 
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view of predestination and found that the union of 1900 was 
based not on dotrinal agreement, but on oolitical agreement 
not to discuss theological differences. 'It becomes a 
colourable union, and no trust fund devoted to one form of 
faith can be shared by another communion simply because 
they say in effect there are some parts of this or that 
Confession which we will agree not to discuss, and we will 
make our formularies such that either of us can accept it. 
Such an agreement', he continued, 'would no~, in my view, 
constitute a Church at all, or, -----, it would be a Church 
without a religion. Its formularies would be designed not 
to be a Confession of Faith, but a concealment of such part 
of the Faith as constituted an impediment to the union'. (39) 
This was not entirely fair. It takes no account, for 
examole of the scandal which disunity presents. There is 
a presumption towards unity based on St John 17 and the 
reflection on a proposal for unity in light of this can 
lead to a setting to one side areas of disagreement. This 
is not necessarily 'concealment', but rather a recognition 
that what is held in common counts for more than what still 
divides. Not everything is of the substance of the faith, 
but the duty of Christians to seek unity is. The effect 
of the judgement was naturally to throw ecclesiastical 
Scotland into turmoil, for it meant that all the property 
and funds of a Church which had overwhelmingly expressed 
its desire to unite with the United Presbyterians, was held 
to belong not to the large new United Free Church but to the 
tiny remnant who had stayed out of the union. The 
Craigdallie principle which settled a oroperty dispute 
between two sections of a Perth congregation had been 
aoplied on a national scale with devastating effect. 
It was apparent that the remnant could not reasonably use 
-all to which they had been declare~ entitled. The United 
Free Church sought even then to effect some sensible sharing 
of the property, and while the Free Church were prepared 
to concede the use of some college properties, it was 
on condition that the teaching given in them was strictly in 
accord/ 
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accord with the Confession. Eventually the only way of 
reaching a practical solution was for a royal commission to 
investigate how far the Free Church was able to carry out 
the trust to which its title had been vindicated. The 
country could not really entertain the prospect of large 
United Free Church cpngregations being evicted from 
buildings by a tiny handful of Free Church adherents, and 
there was no prospect, and no possibility as some of the 
old Free Churchmen had no doubt hoped, that the lure of 
property might attract an increasing membership round its 
stance. Indeed this catastrophe, from the United Free 
Church point of view, if anything, strengthened the new 
union, and the church determined to pursue a policy which 
would establish once and for all their claim to spiritual 
independence, as well as reclaim the property. Rainy 
summed up their attitude when he SPoke at the Commission of 
Assembly in August 1904, just after the judgement of the 
House of Lords: 'The idea with which some of these 
distinguished men seem to be content, the idea of a Church 
consenting to be held absolutely and for ever by the faith 
of men who died two hundred or two hundred and fifty years 
ago - good men, no doubt - that idea is simply to be 
denounced as ungodly,.(40) 'The only authentic Free Church 
tradition', he asserted, 'is the right of the Church to 
determine its own constitution, its own principles, its own 
doctrine'. (41) 
The royal commission soon realised that parliamentary 
intervention was going to be necessary in the interest of 
equity. It distinguished between 'legal title' and 
'equity' and expressed its view, that for all practical 
purposes, the United Free Church was the true heir of the 
Disruption. The fundamental question was the one which 
lay at the basis of the House of Lord's decision - namely 
the denial of the Free Church's claim to be a self-governing 
and legislatively free body which could determine such 
questions as the articulation of her faith. The Lord 
Chancellor had stated that unity of doctrine constituted 
the/ 
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the identity of a religious community called a church. (42) 
Against this it was contended that that would be to make 
the church serve a creed, and not a creed the church, and 
when the matter was debated in the United Free Church 
Assembly of 1905 the following clear statement of the role 
of subordinate standards was made: 'The General Assembly 
resolve and declare as follows:- 'They assert and protest 
that these branches of the Church of Christ in Scotland now 
united in this Church have always claimed~ and this Church 
continues to claim that the Church of Christ has, under Him 
as her only Head, indeoendent and exclusive jurisdiction 
and power of legislating in all matters of doctrine, worship, 
discipline, and government of the Church, including therein 
the right from time to time to alter, change, add to, or 
modify her constitution and laws, subordinate standards, 
and Church formula, and to determine and declare what these 
are,.(43) Speaking to this Rainy acknowledged the place 
of creeds and confessions and the importance of guarding 
them, but always and only 'as human statements and therefore 
not above being reformed and amended'. They should 
certainly not be 'allowed to come between them and the 
Scriptures as something that was to dominate their faith'. 
Taylor Innes, speaking in the same debate made the imoortant 
point that the declaration they were now considering would 
lay 'the foundations for the law of the future in this 
matter as well as safeguard their own rights'. The policy 
therefore adooted by the United Free Church was to assert 
that if the Church was to be regulated under the law of 
trusts, then an essential part of any trust governing a 
Church should be the assertion of the Church's liberty. 
Thus today, the Declaratory Articles of the Church of 
Scotland stress the Church's right 'to frame or adopt its 
subordinate standards, to declare the sense in which it 
understands its Confession of Faith, to modify the forms 
of expression therein, or to formulate other doctrinal 
statements, and define the relationship thereto of its 
office-bearers and members,.(44) The issue was eventually 
settled/ 
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settled by another commission set up under The Churches 
(Scotland) Act to allocate the property to the two churches 
on a fair and equitable basis. It took ten years to complete 
the task but in the end both churches had property 
resources adequate for their purposes. 
The Churches (Scotland) Act of 1905 also dealt with the 
matter of the Church's spiritual independence, and there 
was inserted into it a clause which enacted that the formula 
of subscription to the Confession of Faith should be such 
as would be prescribed by the established General Assembly 
following Barrier Act procedure. The Free Church and 
the United Free Church had maintained this freedom all 
along, but the Church of Scotland was bound by statute in 
virtue of its being established. Accordingly it had taken 
the opportunity of parliamentary proceedings over the Free 
Church case, to have its own relationship to the Westminster 
Confession relaxed. 
Behind this move lay a lengthy debate, going back to the 
middle years of the previous century. We have already noted 
the decision of the Established Church in 1889 to amend 
the formula of subscription for elders, and to revert to 
that of 1693 for ministers. These moves were influenced 
by the same considerations as had led to the oAssing of the 
United Presbyterian Declaratory Act of 1879 and the Free 
Church Declaratory Act of 1B92. However, the moves of 
1889 were soon felt to be inadequate. Certainly the 1693 
formula was less rigid than that of 1711, but ministers 
were still required to subscribe owning the Confession to 
be 'the confession of ~ faith'. The commitment sought 
was individual and personal, not an acknowledgement of the 
Church's faith. At the same time there were those who had 
doubts about the Church's power to act in the way she had 
done in 1889 and sought to have the matter clarified. Both 
issues were faced in the Assembly of 1899 when a committee 
was appointed 'to consider the power which the Church 
possesses of modifying the terms of the Ministers' formula 
off 
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of adherence to the Confession of Faith'. (45) In 
pursuance of its remit the committee sought legal ooinion. 
Three questions were put: (1) Are the provisions of 1693 
still binding on the Church? (2) Would it be competent 
for the Church to relax the terms of the formula of 
subscription? (3) Would it be competent for the Church 
to impose a more stringent formula than that of 1693, e.g. 
could that of 1711 be revived? The opinion received was 
that the provisfuns of the Act of 1693 were still binding 
and that no variation of the formula would therefore be 
competent.(46) The committee accepted this opinion and 
based its recommendations to the Assembly upon it. However, 
the Assembly's response in 1900 was to enlarge the committee 
and to seek to explore the matter further, and this 
committee reported to the Assembly of 1901 in the following 
terms: , 1. The Church Courts have in their judicial 
capacity the fullest powers in dealing with cases of 
alleged error in doctrine. 2. The Church may also by a 
declaratory Act explain or define doctrinal points as to 
which the Confession is ambiguous or silent. 3. But so 
long as the Act of 1690 remains in force, the Church has no 
power by a Declaratory Act or otherwise to modify, abridge, 
or extend, any article of the Confession,.(47) The 
committee was not unanimous in thus advising the Assembly. 
Indeed the Committee's convener, Dr Story dissented arguing 
that the right to change was inherent in the faith in so 
far as faith was grounded ultimately not on the Confession 
but upon the Word of God. Moreover, he maintained the 
statutory rights of the Church were not granted but 
recognised by these statutes.(48) In the end the following 
addendum was adopted by a not very sUbstantial majority of 
178 to 146: 'In resolving in the meantime, to proceed no 
further in the matter, the General Assembly refer to their 
Act of Subscription of office-bearers in the Church (XVII, 
1889) in which they declared their desire, by the changes 
then enacted, 'to enlarge rather than curtail any 
liberty heretofore enjoyed, and to relieve subscribers from 
unnecessary burdens as to forms of expression and matters 
which/ 
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which do not enter into the substance of the fai th'. The 
General Assembly renew this declaration; and recognising 
that the complete and exclusive jurisdiction in all causes 
concerning the faith which is inherent in the Church of 
Christ has been ratified and guaranteed to the Church of 
Scotland by National Statutes, and that the Church's ultimate 
authority in all such matters are Holy Scripture and the 
Holy Spirit, the General Assembly are confident that the 
office-bearers in the Church will so exercise its 
jurisdiction as not to oppress the consciences of any who, 
while owning the sum and substance of the doctrines of the 
Reformed Churches, are not certain as to some less important 
determinations also contained in it,.(49) This addendum 
was adopted along with the report receiving the legal 
opinion of 1900 and against Dr Story's assertions of the 
Church's spiritual indeoendence in the matter of the 
relationship of its minister and office-bearers to the 
Confession. 
This was by no means the end of the matter, however. In 
1903 the Assembly had to deal with an overture from the 
Presbytery of Greenock and out of the consideration of this 
the Assembly adopted a motion declaring ~hat the Confession 
is to be regarded as an infallible rule of Faith and 
Worshio only in so far as it accords with Holy Scrioture 
interoreted by the Holy Spirit'.(SO) However, this whole 
matter was brought to a head once again the following year 
in light of the House of Lords judgement in the Free Church 
case. The Church Interests Committee took the matter up 
in October 1904 and after a series of meetings it was agreed 
to take the opoortunity then afforded by the parliamentary 
involvement following the Free Church case to seek 
authority from parliament so that the Church of Scotland 
could regulate its own relationship to the Confession. 
This course of action was endorsed unanimously by the 
General Assembly of 1905 and Parliament acceded to the 
request. Accordingly the Churches (Scotland) Act of that 
year contained the following section: 'The formula of 
subscription/ 
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subscription to the Confession of Faith required from 
ministers and preachers of the Church of Scotland as by law 
established and from persons appointed to Chairs of Theology 
in the Scottish Universities and the Principal of Saint 
Maryts College, Saint Andrews shall be such as may be 
prescribed by Act of the General Assembly of the said Church 
with the consent of the majority of the presbyteries thereof. 
The Formula at present in use in any case shall be required 
until a formula in lieu thereof is so prescribed t .(51) 
The following year, the United Free Church, chastened by 
the judgement of the House of Lords declared in an Act 
anent the Spiritual Independence of the Church that the 
church had independent and exclusive jurisdiction in 
spiritual matters, and the right tthrough her Courts to 
alter, change, add to or modify her constitution and her 
laws, subordinate standards and formulas t .(52) In any 
future union there could be no such doubt as was argued 
over for four years following on the union of 1900. In 
this way presbyterian Scotland redefined its relationship 
to the Confession of Faith, being led to do so both by 
theological reflection and legal necessity. The Confession 
had served and still serves for some as the very rock which 
secured their faith; but for many others it had proved a 
rock of offence, a stumbling block, in the way of 
theological development and constitutional change. It 
could, however, no longer act as an impediment to further 
progress, for now surely the way was opening up for the 
next stage of union, that of the established church and the 
United Free Church. But first the Church of Scotland had 
to exercise this newly granted freedom. It had been 
given parliamentary authority to alter the formula, and 
to this task it now turned its attention. 
~ 
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CHAPTER 18 
From the Churches (Scotland) Act 1905 to the Union of 1929 
In August 1904 a Mr John Temoleton wrote to the 'Glasgow 
Herald' urging 'that advantage be taken of the disastrous 
decision of the House of Lords to prepare a new short creed 
to supersede the Confession of Faith, and also to make some 
reform in the representation of the laity in the Church 
courts,.(1) The latter point does not CDncern us, but the 
former does, and it shows that one of the options considered 
in 1879, 1889 and 1892, namely the drawing up of a new 
statement of faith to replace the Confession, was still 
being canvassed. We have noted also that in 1905 the Church 
of Scotland preferred to redefine its relationship to the 
Confession rather than replace it altogether. 
Templeton went on to publish ' A Layman's Mind on Creed and 
Church' in which he examined the Confession and found that 
for all its historical value and elements of truth, 'it is 
not a faithful report of our Heavenly Father', nor 'a right 
presentment of the Gospel of our Lord and Saviour Jesus 
Christ'. He went on to assert: 'because of this it has 
become so repulsive and hateful to me that, if I may be 
allowed, I would adjure my fellow laymen of all the 
Presbyterian Churches to demand its abrogation,.(2) These 
were strong words, but they do give some idea of the strength 
of feeling on the issue. 
The effect of section 5 of the Churches (Scotland) Act was 
to give to the Church the right of variation in the formula 
of subscription. Sensibly the Church had not allowed itself 
to be rushed into drafting a new formula for incorporation 
in the act. That would merely have been to exchange one 
bondage for another. The important thing was for the 
Church herself to oossess freedom in this connection. The 
freedom having been granted in 1905 the Church now had to 
turn her mind to the task of revising the formula. 
There/ 
291. 
There was no shortage of opinion on the subject. ' In 1907 
the 'Glasgow Herald' published a series of articles by 
'leading Scottish ministers' on the general subject of 'Creed 
Revision in Scotland - its necessity and scope'. Urging the 
necessity of the task the Rev James Moffatt remarks drily, 
'lawyers, I suppose, will have a good deal to do with it', 
but he goes on to make the point: 'creed revision must be 
shown to be a symptom of faith's vitality and not of its 
sickness. It is not that the Churches have outlived the 
Gospel, but that the Gospel has outlived the Creed'. He 
then goes on to deal with an argument which was obviously 
being much voiced, and one which was indeed to carry much 
weight in 1974. He says: 'The common objection is that 
this is not a creed making age. But what is a creed making 
age? Not, surely an age when no questions are raised, and 
when the mind of the Church is intellectually stagnant. 
Vain would it be to await such a period 
it attainable it would be undesirable. 
. . . . . And even were 
No creed has ever, 
or will ever be drawn up in a windless, waveless age, for a 
creed rises out of a living faith projecting itself on life, 
and faith must criticise her practical methods and her 
intellectual expressions, if she is to deserve the name of 
Christian'. (3) The aim of such a creed should be, he 
declares, 'not to make it an instrument of rigid uniformity 
which would end in tyranny, but to give a clear, spontaneous, 
unambiguous statement which shall form a rallying ground for 
Christian members of the Church and a religious watchword'. (4) 
Moffat leaves open the question as to whether the Confession 
should be revised or whether a completely new statement 
should be drawn Up. 
Other contributors to the series of articles make points 
which are familiar to all who particioated in the debate in 
the late sixties and early seventies, a debate which is 
still going on. Thus Professor Herkless felt that a new 
statement would lack the authority of tradition. On the 
other hand, Rev W Morgan, U r minister at Tarbolton, and 
plainly a man with a feel for language, comolained that most 
eXisting creeds are 'less summaries of the articles of a 
living/ 
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museums of metaohysical ouzzles and living faith than 
subtleties,.(5) He was unhappy about a doctrinal standard 
which required qualifications, for that, he felt, smacked of 
sophistry. 'We require a creed', he said, 'that shall 
embody the living faith of the Church, and that can be 
accepted without reservations, whether mental or verbal,.(6) 
It should be sufficiently short and simple that children can 
learn it. Professor Menzies, however, saw merit in the fact 
that the Confession was not a statement of personal belief. 
He maintained, 'we adhere therefore to the creed last adopted 
by our Church, not because it is an adequate statement of our 
beliefs - it notoriously is not - but because it marks the 
character of the Church which we desire to serve, and pledges 
us to uphold the cause and develop the traditions of the 
Protestant religion t .(7) Rev J H Leckie of Cupar, Fergus 
Ferguson's biographer, brought his literary as well as his 
theological gifts to bear on the subject: ' A revised 
Confession would rank among the most forlorn of all the works 
of man. It would be neither new nor old - would have the 
obsoleteness of age without its sanctity, the rawness of 
youth without its freshness. 
revision of the Te Deum,.(8) 
It would be like a unitarian 
He saw the choice as lying 
between a reliance on the ancient catholic creeds, or the 
drafting of a new standard altogether. The latter option 
was one which some felt then, as now, would be not an 
enlargement but a curtailment of freedom. Rev E F Scott, 
of Prestwick South U F Church wrote: 'A new Confession, 
framed in however generous a soirit would imoose definite 
obligations to which few would care to submit themselves; 
and it seems better on the whole to leave things as they are. 
The formal retention of the old creed, neutralised as it is 
by saving clauses, allows more freedom than might be compatible 
with a new one which would have to be accepted literallyt.(9) 
Not so, said Rev David Graham of St Gilberts Pollokshields. 
Such a method would be both inadequate and inappropriate: 
'For a committee of Church of Scotland Divines in the 
twentieth century to sit down in solemn conclave and draw up 
a/ 
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a formula of subscription to this musty document, smelling 
of the grave, amounting practically to this: '1 hereby 
declare that the Confession of Faith, so far as 1 agree with 
it, is the Confession of my faith, is not merely to trifle 
with a great question; it is to provide entertainment to 
mankind by an original, entirely clerical and freakish 
exhibition of the wholly absurd,.(10) 
Rev R H Strachan of Elie U F Church went to the heart of the 
matter when he noted that the problem lay ' in the attempt to 
use the Confession for the double purpose of ecclesiastical 
standard against which heresy can be tested, and personal 
'credo' of individual ministers. His plea, 'nothing is 
more necessary today than that we should be able to arrive 
at a working definition of the substance of the faith',(11) 
was made in 1907, but it has still not been answered. These 
sentiments indeed orefigure the distinction between 
'confession of faith' and 'definition of faith' by the Panel 
on Doctrine in 1970S 12 ) A working confession of faith for 
today is not the same thing as a theological definition of 
the sum and substance of the faith, though both are equally 
elusive. Dr Hunter of Trinity Church, Glasgow, seemed in 
his article, to be assuming just such a distinction, however. 
'The Church', he wrote, 'suffers as much from hypergnosticism 
as from agnosticism. Dogmatism creates the unbelief it 
deplores,.(13) He stressed the quality of belief as 
against its quantity, and saw the critical question as being, 
not as in Macleod Campbell's day, 'does this or that teaching 
conform to the standards of the Church?', but 'do the 
standards of the Church conform to fact and truth?'. 
We gather from the various points being made in these 
articles that there was no very obvious consensus of ooinion 
as to how the Church should face up to the question of creed 
revision. Some wanted a new statement altogether; some 
wanted to revise the Confession; some wanted to abolish the 
Confession and go back to the ancient creeds; some wanted 
to alter the formula; some wanted to abolish subscriotion 
altogether. The/ 
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The matter was given further importance, if not urgency, by 
the fact that the desirability of a union between the 
Established Church and the United Free Church was becoming 
increasingly recognised, and such a step could not be taken 
as long as the question of the Confession remained unresolved. 
The whole situation was summed up by John White thus: 
'Regarded historically the Westminster Confession of Faith is 
an importand document, although it did not achieve its 
original object of uniting the churches in the British Isles. 
It is not easy to exaggerate its influence in our own and 
other lands where Presbyterianism is strong. It contains 
a clear and complete utterance of the theological beliefs of 
the time when it was drawn uo. Very few today accept the 
doctrinal definitions as contained in the Confession. On 
the other hand very few will deny the fundamental doctrines 
which it sets forth. No doctrinal statement is final and 
exhaustive. It is only an approximate expression of truth. 
It is said that a great change has taken place in the 
intellectual outlook of men. The social mind or 
consciousness has assumed a new viewpoint. As a consequence, 
a new and richer statement of religious truth, relevant to 
present day thought and life, is essential. The argument 
appeals: but is there any agreement amongst our leading 
thinkers - scientists, theologians, philosophers - as to what 
this new intellectual outlook is, or any concurrence in 
defining the new viewpoint which the social consciousness 
has assumed?(14) Clearly the Church of Scotland realised 
that either John White's question was rhetorical, or else it 
required to be answered in the negative, for the method 
chosen was adaptation of the formula in accordance with the 
power given in the Act of 1905. Accordingly the General 
Assembly in 1910 gave final approval to a new formula for 
ministers and elders in the following terms: 'I hereby 
"subscribe the Confession of Faith, declaring that I accept 
it as the Confession of this Church, and that I believe the 
fundamental doctrines of the Christian Faith therein'. The 
major change was that the Confession was no longer subscribed 
as/ 
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as a personal orofession of faith, but was rather recognised 
as the Confession of the Church's faith. At the same time 
it was acknowledged as containing the fundamental doctrines 
of the faith, though these were neither listed nor defined. 
As we have noted the business of creed revision was carried 
out with a keen awareness of the prospect of the ultimate 
reunion of presbyterian Scotland. In 1907 an overture from 
Edinburgh presbytery was o~e of several on the subject placed 
before the General Assembly of the Church of Scotland. It 
proposed that the United Free Church and the Free Church 
be invited 'to confer unreservedly on the present unsatisfactory 
religious condition of Scotland,.(15) The Assembly responded 
by appointing a committee under the convenership of Dr Norman 
Macleod, and the following year the committee recommended 
a conference with other presbyterian churches on the subject. 
The invitation to confer was well received by the United Free 
Church, which likewise appointed a committee, and encouraged 
by this the General Assembly of the Church of Scotland in 
1909 resolved to enter upon an unrestricted conference 'on 
the existing ecclesiastical situation, and on the main causes 
which keep the Churches apart, in the earnest hope, that by 
God's blessing, misunderstandings and hindrances may be 
removed, and the great object of Presbyterian reunion in 
Scotland thereby advanced,.(16) Lord Balfour of Burleigh 
was appointed to be joint convener along with Dr Norman 
Macleod with John White as secretary for the Church of 
Scotland side. For the United Free Church Dr Archibald 
Henderson and Dr George Robertson shared the convenership 
with Professor Alexander Martin as secretary. 
At a meeting in October 1910 the programme for the negotiations 
was agreed to be the exploration of two main areas, firstly, 
the question of spiritual independence, and secondly, the 
question of the national recognition of religion. The first 
area covered such matters as the church's constitution, 
dealing with the Confession of Faith and the right to erect 
new parishes. 
independence/ 
However, the main test of spiritual 
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independence was going to be the matter of creed and here 
was an area of considerable divergence. Within the Church 
of Scotland committee were men such as James Cooper and 
A W Wotherspoon who took the 'high' view that the 'catholic' 
faith of the ancient creeds was embodied in the Westminster 
Confession, and that the statutory entrenchment of that 
Confession, far from interfering with the Church's liberty 
actually safeguarded the Church's identity and her claim to 
be part of the one, holy, catholic and apostolic Church. 
Their fear was that a union with the United Free Church 
could result in such a lax attitude that the Church could be 
led into apostasy from the true Catholic faith. At the 
other extreme were views such as those held by James Denney, 
one of the leading theologians of the United Free Church who 
claimed the right of every believer to think his faith ' out 
for himself. Denney's proposed doctrinal statement as a 
basis of union was: 'I believe in God through Jesus Christ 
His only Son, our Saviour'. Cooper protested that suc~ a 
simplified creed dismissed the Nicene Creed, but also 'the 
core of all creeds, the threefold Name in which we were 
baptised,.(17) We can gauge the reaction to Cooper's 
attitude from a letter written to him by Lord Balfour: 'I 
have received many communications both written and verbal, 
and I assure you most positively, that there is a considerable 
feeling of resentment growing up amongst those whom I would 
describe as moderate, sensible, old fashioned people, at the 
sort of assumption, may 1 sayan your part, but certainly on 
the part of some others, that your school are the only 
guardians of 'the Faith' and that we are going forward to 
organise a Creedless Church. It is not true. It is unfair 
that it should be alleged, and, if it is continued, will do 
harm even to those very interests of which you and others are 
constituting yourselves the sole guardians'. (18) 
However, less extreme members than Cooper, Norman Macleod 
himself, for example, were unhappy at the Church's having 
the power to alter credal statements by simple majority, as 
it were. 
such/ 
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such a power in fact, in virtue of its 1906 Act anent 
Spiritual Independence.(19) The Church of Scotland, however, 
under the parliamentary Act of 1905 had only power to alter 
the formula of subscription to the Confession. Indeed the 
Free Church Act of 1906 made no reference to the Confession 
at all, preferring to speak generally of 'subordinate 
standards'. As a way through the difficulty Macleod made a 
proposal which was to be the genesis of the first of the 
present Articles Declaratory, namely that there should be 
set out in simple terms a 'basal creed' which would then be 
presented to the state so that the state could then determine 
whether or not to continue its relationship with the church 
on the basis of it. Macleod's suggestion to the 1910 
General Assembly was that the Apostles' and Nicene Creeds 
might serve this function. His concern was to maintain the 
status quo with regard to the state's ratification of the 
Westminster Confession, but at the same time to secure for 
the Church the freedom to regulate her relationship to this 
document through the formula and declaratory acts, provided 
always that such regUlation was in accordance with the 
fundamental doctrines set forth in the Church's constitution. 
The United Free Church representatives were less than happy 
about such a proposal, for it appeared to compromise 
the freedom claimed by their Act of 1906. They were also 
unhappy about labelling some doctrines as fundamental and 
others as not. (20) 
In February 1910 a sub-committee on Doctrinal Liberty in 
Relation to Creed reported the measure of agreement reached, 
though the conclusions betray elements of compromise rather 
than unanimity. The first three clauses incline towards a 
United Free Church position, viz. 
1. The supreme rule of faith, as of practice, must be the 
the Holy Scriptures. 
2. A Church must be free to adopt and declare its own 
Confession of Faith, and to define its relation thereto, 
without interference from any external authority, 
and/ 
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and with due regard to the liberty of the individual 
conscience. 
3. It ought to be recognised as the right of the Church 
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from time to time to modify its subordinate doctrinal 
standards in conformity with its own constitution, without 
any external interference. 
A fourth clause, however, clearly inclined towards the Church 
of Scotland position, especially to that of 'Cooper and 
Wotherspoon, for it spoke of the Church adopting a form of 
witness to doctrine 'which shall be held to be an essential 
part of her constitution,.(21) 
The point at issue was really a tension between two different 
functions of a credal or confessional statement. One 
function of such statements is to declare what the Church 
believes at this present moment (a statement of what we do 
believe rather than a statement of what we are bound to 
believe, to follow the new light seceders' distinction)(22) 
and with this the United Free Church was oerfectly happy, 
provided always that such statements could be modified as 
the needs of the day changed. But another legitimate 
function of a credal statement is to give expression to the 
identity of the Church, so that what constitutes continuity 
of identity over the years is the Church's adherence to a 
specific system of belief expressed in the creed or 
confession. On this view the power to modify such statements 
can exist only if one is prepared to contemplate the church 
changing its identity and resiling from what Cooper liked 
to call 'the faith once delivered to the saints'. 
As might have been expected therefore there was disagreement 
in the main committee over clause 4. Taylor Innes, the 
" United Free Church lawyer, wondered whether 'essential' 
meant 'unalterable'. If so, then the Church was at odds 
with the 1906 Act anent Spiritual Independence. He was 
also unhappy at the prospect of the state having the power 
tal 
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to determine whether or not the Church had maintained her 
doctrinal testimony unaltered. Memories of the Free Church 
case were very fresh. In the end the offending clause was 
deleted on the motion of James Denney, though not without 
protests from Cooper's oarty that a Church's right to alter 
doctrine could never extend to those doctrines which enter 
into the substance of the reformed faith. The Church of 
Scotland was not an entity in itself but part of the whole 
catholic church. 
A compromise was put forward by W P Patterson to the effect 
that any alteration should be tested not only in conformity 
with the Word of God, but also 'in accordance with the 
fundamental doctrines of the Catholic and Evangelical faith'. 
This was supported by the United Free Church side, so long 
as there was no specific and unalterable statement of 
fundamentals. Archibald Henderson also sought a way through 
the difficulty by oroposing some such declaration as the 
following: 'The Church's claim to freedom in rel~tion to 
her Creed is not made with a view to relaxing her adherence 
to the substance of the Reformed Faith (or Christian Faith) 
contained in her Confession, but (on the contrary) that her 
Confession may be at all times the testimony of her free and 
sincere adherence thereto,5 23 ) This made two important 
ooints, (a) that the Church had a creed and (b) that she 
could alter it should it be out of conformity with what she 
held to be the true Christian faith. There was discussion 
over the phrase 'substance of the Reformed Faith', which was 
inserted on the basis of its having been used in the Act of 
1690 ratifying the Confession and also in the Free Church 
Declaratory Act of 1892. Denney preferred simoly 'Christian 
Faith' while Cooper advocated 'catholic faith,.(24) This 
last was distasteful to Innes who contended that to base 
everything on the ancient catholic creeds was to by-pass the 
reformation. Eventually agreement was reached and both 
sides reported to their respective General Assemblies in 1911 
in the following terms: 
'1 • / 
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'1. The Supreme Standard of Faith and practice is the Word of 
God which is contained in the Scriptures of the Old and 
New Testaments. 
2. It is an inherent right of a Church to frame or adopt its 
subordinate standards, to declare the sense in which it 
understands the same, to modify them from time to time, 
and to define its relation thereto: always in conformity 
with th8 Word of God, and with due regard to the liberty 
of the individual conscience. And it ought to be 
recognised as the right of a Church as it shall see cause, 
to exercise the above power in conformity with the 
safeguards for deliberate action and legislation provided 
by the Church itself without any external interference'. 
Then followed the critical phrase: 'The aforesaid freedom 
is maintained by the Churches now in conference in 
fidelity to the substance of the Reformed Faith contained 
in their common standnrds, and in order to secure their 
living and effective testimony to the same'. (25) 
Yet there was still a long way to go before full agreement 
was achieved. The whole statement was decidedly slanted in 
a United Free Church direction and there was dissent in the 
Church of Scotland General Assembly, not only from Cooper and 
Wotherspoon, but also from the Church of Scotland joint-
conveners, Macleod and Balfour. The latter pair, while not 
going so far as the former pair still maintained that there 
ought to be drawn up a statement of doctrines which should be 
regarded as fundamental. Too much emphasis was being placed, 
they argued, on the notion that the incorporation of such a 
statement in the church's constitution would be an effective 
fettering of the church by the state in respect of her creed. 
It had to be remembered, that contrary to the imoression 
sometimes given, the Westminster standards had not been imoosed 
on an unwilling church by a tyrannical state. The Church 
herself had sought the constitutional arrangements agreed at 
the time of the Revolution. In the same way, it was not 
inconsistent with freedom for the Church to say to the State, 
here is the core of faith from which we cannot and will not 
depart without ceasing to be the Church. From the opposite 
point of view there/ 
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there was also some unease on the United Free Church side 
that the final clause quoted abcrve could be interpreted as 
restricting the very considerable freedom claimed in the 
Act of 1906. 
Related to the issue of confessional formulation was the 
question of soritiual independence. Indeed the former could 
be regarded as an aspect of the latter. Another major 
constitutional question therefore was the question of 
church-state relations. The United Free Church was a 
voluntary church, while the Church of Scotland was established. 
A critical question therefore concerned the nature of any 
united church with regard to this issue. Much argument 
turned on the question of whether establishment imolied 
caotivity. Two lawyers princioally argued the issue. 
Taylor Innes, for the United Free Church pointed to the Ten 
Years' Conflict and argued that those years had clearly 
shown uo the lack of freedom possessed by an established 
church. From the Church of Scotland point of view C N 
Johnston acceoted that there were areas where the Church of 
Scotland's scope for action was limited, but the whole 
arrangement was one which the Church herself had sought, and 
statutory arrangements had been entered into as a means of 
protecting the Church and advancing her work. Moreover 
certain legal cases in the oost-disruption period had shown 
that in point of ecclesiastical jurisdiction the Free Church 
had not been as free as she had thought, whereas the 
established Church, in virtue of its statutory rights, had 
been regarded as possessing an indeoendent and exclusive 
jurisdiction.(26) The Church of Scotland view therefore 
was that a constitution expressed in terms of civil laws was 
a safeguard of the Church's freedom and independent 
jurisdiction. If the law declared what the Church's sohere 
' was, then the civil courts would not be involved, as they 
had declined jurisdiction in Lockhart v Presbytery of Deer 
and Presbytery of Lews v Fraser. On the other hand were no 
such arrangements to be made, then inevitably the Courts 
would need to be involved as they would in any disoute 
involving/ 
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involving a voluntary association of oeople. To the United 
Free Church side, however, the whole notion of the state 
resolving to delineate an area where the church would have 
independent jurisdiction carried with it the implication 
that the Church received its power from the state, and this 
they could not accept. The eventual compromise put forward 
was that the constitution of a united church should incorporate 
a comorehensive declaration of spiritual freedom, including 
provisions for altering the constitution • . 
In 1913 the General Assembly of the Church of Scotland 
instructed its Union Committee to draft a constitution and 
place it before the next Assembly. The hope was that this 
would be prepared 'with a view to its transmission, if 
approved, as a basis of Union, to the United Free Church'. (27) 
One of the most contentious issues concerned the question of 
whether such a constitution should contain anything in the 
way of a credal statement, and if so, what form it should 
take. John White submitted a draft constitution, the first 
article of which simply affirmed that the Lord Jesus Christ 
was King and Head of the Church and that from Him all the 
Church's powers were derived, such powers not being controlled 
in any way by the civil government. The Westminster 
Confession of Faith was accepted afresh as the Church's 
subordinate standard, and the Church's right to declare the 
sense in which she understood the Confession and to frame 
and adopt other subordinate standards was also maintained. 
John White's approach is perhaps best summed UP in his own 
words: 'The most hopeful if not the only practicable way to 
carry this matter to a successful issue is to seek the line 
of least resistance in all points which are not vital •••• 
We must guard against the danger involved in putting special 
emphasis upon anyone point or another in which any of us 
may be specially interested and of attempting to deal 
specifically with it..... Our government, or doctrine and 
our discipline are contained in our historical standard. 
Our laws are in our Acts of Assembly. Our practice is in 
our text-books. 
they/ 
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they are and to secure that the Constitution, on the one point 
which makes it necessary (spiritual autonomy in relation to 
the State) will be as short and as lucid as possible'. (28) 
However. as we have already noted, a considerable measure of 
resistance was put UP by James Cooper and A W Wotherspoon to 
anything which might be construed as a 'creedless church'. 
Now that the serious business of constitutional drafting had 
commenced they returned to this theme in earnest, insisting 
that the first declaratory article should contain a statement 
of all that was fundamental in the faith of the Church. We 
noted earlier a letter from Lord Balfour to Cooper. 
Something of Cooper's attitude can be gauged from a letter 
he wrote in turn to Lord Balfour: 'Had we not been confident 
that this open Confession would be granted, we would never 
have begun negotiations..... If we are to be left with the 
first article in its present meagre, dangerous and (as I 
still think) deceptive form, I must tell you that I cannot 
answer for the consequences that may foll~w and that I hold 
myself free to take Whatever steps may seen right and 
advisable, not simply for keeping myself clear of complicity 
in the course that is being pursued, but for maintaining and 
defending the capital interests of the Church in which I am 
a minister l .(29) Cooper pressed his point in the committee 
and eventually it was agreed that the first article should 
contain a doctrinal statement. 
Mitchell wrote to John White: 
However, Rev Dr Mitford 
'I entirely dissent from the 
enumeration of fundamental doctrines..... It seems to me 
to show a want of faith in Divine Guidance of the Church'. (3D) 
This illustrates the other viewpoint present in the 
committee, but Cooper having gained one point pressed home 
his demand for a second one, namely that the statement of 
fundamental doctrines should be unalterable. This ooened 
~ up a new controversy. Was the Church to be forever bound 
by and to a form of words? To some this really did show 
lack of faith in the guidance of the Holy Spirit. Moreover, 
was the Church which had so recently gained from Parliament 
the freedom to modify the formula going to go back to 
Parliament/ 
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Parliament with an unalterable summary of the faith? 
Against this Cooper and Wotherspoon argued that the Church 
did not create the faith, but had received it. There is 
a difference between a Confession and a Creed in that a 
confession embodies a creed and is a deduction from it. 
As such it can be altered, but the essential belief of the 
Church cannot. To suggest that it can, argued Wotherspoon, 
was to put forward the 'doctrine of infallibility run mad. 
Rome has not approached this pretension. . Rome assumes to go 
on defining; but Rome has never professed to deny the past, 
never claimed authority to alter, change or modify what 
Christendom believes,S31) 
Others, however, pointed out that in the early centuries of 
the Church there had been considerable development and 
variation in credal statements. Right from the beginning 
it was recognised that the faith was unalterable, but that 
the propositions in which faith was expressed might require 
revision from time to time in light of the latest heresy. 
Never had a form of words been declared unalterable. Such 
a proposal was revolutionary, and, in the words of the 
ecclesiastical lawyer, Dr Mair, 'would be to assume that in 
this matter at last we have attained to perfection in our 
k I d f t th d · . of 1·t,.(32) John now e ge 0 ru an ln our expreSSlons 
White, supporting Dr Mair, deplored 'this vain attempt to 
impose our opinions on those who come after us'. Cooper, 
~otherspoon and their supporters, however, would not be 
dissuaded and gained their second point to the extent that it 
was agreed to insert the following words in the eighth article: 
'The Church, as a branch of the Catholic Church, unalterably 
adhering to the declaration of faith and duty set forth in 
,(33) the first article hereof..... Cooper, and his 
associates, were, however, denied a third victory and the 
• committee refused to concede their demand that the first 
article conclude with the sentence, 'This article is 
unalterable'. 
The method having thus been agreed it was apparent that the 
actual/ 
• 
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actual drafting of the article would be no less difficult a 
task. The first draft was in the following terms: 'The 
Church of Scotland is a branch of the Holy Catholic or 
Universal Church, believing in one God the Father Almighty, 
and in Jesus Christ His only Begotten Son, Incarnate for our 
salvation, and in the Holy Ghost, three persons in the unity 
of the Godhead; owing obedience to its once crucified, now 
risen and glorified Lord, as the sole King and Head of His 
Church; proclaiming the forgiveness of sins and acceptance 
with God through faith in Christ, the renewing of the Holy 
Spirit, and eternal life; and labouring for the advancement 
of the Kingdom of God throughout the world,.(34) Cooper and 
Wotherspoon again protested that this was not the delivered 
faith. Where, they demanded, were the Catholic doctrine of 
the Trinity, of the Person and Nature of our Saviour, of the 
incarnation and atonement, of the person and mission of the 
Holy Ghost? The self appointed guardians of the. true faith, 
however, were not to have their way at this ooint, and had to 
content themselves with a minority report in which their main 
complaint was expressed as arising out of the reoort's 
inadequate testimony of the faith of the Church and 
insufficient expression of the idea of a national religion. 
The minority version of Article 1 was as follows: 'The 
Church of Scotland is a branch of the Holy Catholic or 
Universal Church, believing and confessing that there is one 
living and true God; that there are three persons in the Godhead, 
the Father, the Son and the Holy Ghost, and that these three 
are one God, the same in substance, equal in power and glory; 
and that our Lord Jesus Christ, being the eternal Son of God, 
became man for our salvation by taking to himself a true body 
and a reasonable soul, and so was and continueth to be God 
and Man in two different natures and one person for ever, 
owning obedience ••••• , (continuing as in the main committee's 
article)(35) When the matter came before the General 
Assembly of 1914 it was agreed that both reports should be 
sent to presbyteries for comment and also to the United Free 
Church. The reaction of the United Free Church was 
predictably/ 
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predictably one of hesitation over the entrenchment of the 
first article. Revisions were made, but Lord Sands, the 
Procurator of the Church of Scotland, insisted that without 
some declaration of fundamental doctrine it would be 
impossible to continue the negotiations from a Church of 
Scotland point of view. 
The question of the Church's relationship to the state was 
also an area of continuing concern. The third of the 
committee's 1914 articles stated: 'The Church is in historical 
continuity with the Church of Scotland which was reformed in 
1560, whose liberties were ratified in 1592, and for whose 
security provison was made in the Treaty of Union of 1707. 
The continuity and identity of the Church of Scotland are not 
prejudiced by the adoption of these articles. As national 
it is a representative witness to the Christian faith of the 
Scottish people, and acknowledges its divine call and duty 
to bring the ordinances of religion to the people in every 
parish of Scotland through a territorial ministry,.(36) 
This had not gone far enough for Cooper and Wotherspoon who 
would have preferred some reference to the Church's duty as 
national Church to seek support and help from the state. 
From the other point of view the United Free Church was 
suspicious of the whole concept of national churches. Indeed 
the rather clumsy opening of the sentence, 'As national it is 
etc.' indicates a deliberate avoiding of either the phrase 
'as the national church' which would have offended the United 
........... 
Free Church, or the phrase 'as a national church' which would 
have disturbed many within the Church of Scotland. Indeed 
when Uhite sent a draft of these articles privately to Sir 
Andrew Fraser, a prominent United Free Church layman for 
comment, he commented on the phrase 'the national church' 
saying he would have preferred 'a national church,.(37) 
(The articles finally adopted use 'a national church).(38) 
James Denney tried to lift the discussion above the old 
arguments between the establishment and the voluntary 
principle. He pointed out that a modified establishment 
was the same thing as a modified disestablishment. 
required/ 
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required was a recognition of a Church both national and 
free. (39) 
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The United Free Church persisted in its contention that as 
the Church of Scotland's jurisdiction was conferred by statute 
it was not a free and independent jurisdiction. The Act of 
1567 had 'declared and granted' jurisdiction to the true Kirk. 
Taylor Innes had commented on this distinction in his 'The 
Law of Creeds in Scotland', remarking that it was a 
'distinction which split the Church in sunder in the nineteenth 
century,.(40) But Lord Sands, for the Church of Scotland, 
countered this suggestion that the state had granted 
jurisdiction to the Church, with an ingenious argument. His 
view was that between 1560 and 1567 the source of ecclesiastical 
jurisdiction in Scotland had been uncertain. Then in 1567 
parliament legislated at the request of the General Assembly. 
The terms of the Church's petition were: 'that to this our 
Kirk be grantit and by the present parliament conformit sic 
freedom, privilege, jurisdiction and authority as justly 
aopertain to the true Kirk and immaculate spouse of Jesus 
Christ' • The first point that Sands made was that the term 
'grant' had first been used by the Church, but in any case, 
the term 'grant' was often used in legal documents of the 
time in the sense of 'acknowledge'. The act of 1567 could 
thus be interpreted not as the state conferring authority 
upon the Church but as the state acknowledging an authority 
already possessed by the Church.(41) This interpretation 
was in fact to come out in the eventual legislation to which 
these negotiations were leading, in that section 3 of the 
Church of Scotland Act, 1921, speaks of 'the recognition of 
the matters dealt with in the declaratory articles as matters 
spiritual' ;(42) that is to say the state is recoonising 
something which the Church possesses, and not bestowing 
something upon the Church. 
The interruption occasioned by the First World War naturally 
held up negotiations, but in another sense it facilitated 
them for both churches were involved together in shared 
service/ 
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service to a suffering community and both sustained heavy 
ministerial losses amongst men serving with the forces. In 
1914 the committee's proposals, along with Professor Cooper's 
minority report, had been referred to presbyteries as well 
as to the United Free Church. Here, as in the United Free 
Church and in the committee generally it was article 1 which 
proved most troublesome. Presbyteries sent up various 
proposals for amendment, and at one point, in March 1918 the 
committee contemplated removing all specif.ication of doctrine 
and simply inserting a general reference to the fundamental 
doctrines of the Confession of Faith. This produced the 
predictable protest, but Cooper was now prepared to settle 
for an explicit confession of the Catholic faith in the two 
cardinal doctrines of the Trinity and the Incarnation. (43) 
Lord Sands proposed that this first article contain also a 
reference to the Headship of Christ,else it would be 
unacceptable to the United Free Church, and that it should 
also make reference to the Reformation and the authority 
of Scripture. He further suggested that the incorporation 
of the phrase, 'as interpreted by the Church' be incorporated 
in Article VIII. In this way the dogmatic unalterability of 
the first article was softened. Amendments were also made 
to Articles IV and VI in order to make less explicit the 
concept of national recognition of religion. Further 
revision took place the following year after which the 
articles were finally approved by the Joint Committee of both 
churches. General agreement did not, however, mean universal 
happiness. Cooper certainly expressed himself well satisfied, 
describing the first article as 'the clearest possible 
witness to the faith of the Church,.(44) Others were less 
happy on the other issue of establishment. The acceptance 
of the articles, they feared, would lead to both 
disestablishment and disendowment. However, those who 
thought thus were a minority and the proposals carried 
overwhelmingly, as they did also in the United Free Church. 
There was also a minority there, however, who took an 
ultra-voluntaryist line, and the signs of their subsequent 
separation/ 
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separation were apparent in the 37 dissents against the 
decision, although it had been carried with only 67 voting 
against in an assembly of over a thousand. The subsequent 
approval of oresbyteries meant that the way was open for an 
approach to be made to parliament, and so in 1921 there was 
enacted the Church of Scotland Act, to which were appended 
the Articles Declaratory.(45) Under the provisions of this 
Act the state recognised the Church's spiritual independence, 
while at the same time safeguarding 'the jurisdiction of the 
civil courts in relation to any matter of ~ civil nature'. (46) 
The declaratory articles are set forth as expressing 'the 
constitution of the Church of Scotland in matters spiritual', 
and any statutes inconsistent with them 
and declared to be of no effect'. (47) 
'are hereby repealed 
The mutual obligations 
of church and state are recognised as is 'the duty of the 
nation acting in a coroorate capacity to render homage to 
God, to acknowledge the Lord Jesus Christ to be King over the 
nations, to obey His laws, to reverence His ordinances, to 
honour His Church, and to promote in all appropriate ways 
the Kingdom of God,!48) Article 1 sets out the basic 
statement of faith so fiercely contested, though the last 
phrase, 'and avows the fundamental doctrines of the Catholic 
faith founded thereupon' makes clear that the catalogue of 
doctrines is not to be regarded as exhaustive. This first 
article is entrenched to the extent that any amendment of the 
articles must be consistent with its provisions, which is not 
the same thing as saying that it is verbally unalterable. 
The right to determine what is or what is not consistent 
with the provisions of Article 1 is a matter for the Church 
herself. In this way the constitution of the Church seeks 
to assert both adherence to the catholic faith and also the 
flexibility to vary the forms in which that faith is expressed. 
The articles also express the church's freedom and spiritual 
independence of the state, but also the close relationshio 
of church and nation in so far as the church is 
'representative of the Christian faith of the Scottish 
people,.(49) That phrase recalls something of the Scots 
Confession/ 
310. 
Confession of 1560 which was declared to be a confession 
not of the Church of Scotland but of the Protestants of 
Scotland. 
The Church of Scotland Act of 1921 was a major step towards 
the union of 1929. There were still matters of endowment 
outstanding and these had to be resolved, for no union 
would be possible unless the church had full control over 
its properties. This involved a complex process of 
conveyancing and the adjustment of individual teind and 
stipend arrangements, but eventually the Church of Scotland 
Property and Endowment Act of 1925(50)was passed and the 
way finally opened for the preparation of a Basis and Plan 
of Union. This union was effected in 1929. The ultra-
voluntaryists in the United Free Church, led by James Barr, 
stayed out of the union, though steps were taken to ensure 
that there could be no repetition of the Free Church case. 
The United Free Church continues to the present day, as a 
small but committed denomination. Recent negotiations 
between that church and the Congregational Union have not 
yet resulted in any definite decisions. It is still a 
United Free Church principle that the church should not 
make any national or territorial claims, and the prospect 
of union with the Congregational Church would suggest that 
that is a higher point of principle than presbyterian 
government. It remains the case also that many former 
United Free Church congregations, now happily within the 
Church of Scotland, still eschew, wittingly or unwittingly, 
any territorial oretensions, by a studied refusal to use 
the word 'parish' in their designation. 
The union Assembly was held in October 1929 with John ~hite 
as moderator. King George V had hoped to be present but 
was prevented from attending on account of ill health. 
His son, the Duke of York, therefore took his place as Lord 
High Commissioner, an office which in itself was somewhat 
contentious in the circumstances, embodying as it did the 
ties between church and state. ~hite had anticipated the 
potential/ 
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potential of this office for embarrassment, and in 1927 had 
arranged for an alteration to the time honoured formul a with 
which the Lord High Commissioner addressed the Assembly at 
its opening and at its close. The form was for the Lord 
High Commissioner to invite the Assembly to proceed with 
its business (imolying that the royal assent was in some 
way involved),while at the close he dissolved the Assembly 
in the King's name and appointed its successor to meet on a 
certain date. The fact that the Church had really arranged 
for the date did not remove altogether the potential for 
misunderstanding. Anticipating the problems which this 
would pose for the United Free Church, White, with the 
Procurator Lord Sands, redrafted the closing formula to 
that now used: 'Right Reverend and well beloved, your 
labours are now at an end, and I shall inform His Majesty 
that, having concluded the business for which you were 
assembled, you have passed an Act appointing the next 
meeting of the General Assembly to be held upon •••• and 
now, in the King's name, I bid you farewell'. (51) 
An intriguing problem arose, however, concerning the place 
of the Lord High Commissioner in the Union Assembly. 
Anticioating a large attendance (in the event 12,000 
soectators arrived) the organisers had arranged for the 
largest premises available in Edinburgh, a hall in 
Annandale Street. The plan was that the Duke of York 
should enter by a side door and take his seat on the throne 
which was partitioned off from the rest of the Assembly, 
thus symbolising the Crown's spectating but not 
participating role. However, Admiral Sir Basil Brook, 
who was in attendance upon the Duke, had other ideas and 
was busy rehearsing a royal guard in exoectation of the 
Duke's entrance by the main doorway and his procession 
through the midst of the Assembly to the throne. The Duke 
himself resolved the battle of wills which ensued by 
readily appreciating the constitutional point and agreeing 
to enter by the side door. One cannot helD wondering 
What John White would make of today's arrangements 
whereby/ 
312. 
whereby in the apparent interests of security the 
commissioners must enter their Assembly Hall on the opening 
day by the back door, while the Lord Hign Commissioner and 
his ' entourage progress royally through the main entrance. 
The union consummated in October 1929 was based on the 
Church of Scotland Act of 1921, together with a Basis and 
Plan of Union.(52) The Basis of Union set out the 
constitutional arrangements; the Plan dealt with a variety 
of practical matters. In the Basis of Union the history 
of the Church is traced from the reformation of 1560, 
through the revolution settlement of 1690, the secessions 
of the eighteenth and disruption of the nineteenth centuries 
and up to the present time. The United Free Church Act 
anent Spiritual Independence of 1906 and the Articles 
Declaratory are listed as documents pertaining to the 
General Constitution of the Church. With regard to 
doctrine the ~estminster Confession of Faith, the United 
Presbyterian Church Declaratory Act of 1879, the Free Church 
Declaratory Acts of 1892 and 1894 and the Church of Scotland 
Act anent the Formula of 1910 are listed. The Scots 
Confession of 1560, the First and Second Books of Discipline 
and the Book of Common Order of 1564 are listed as documents 
'held in honour as having an important olace in the history 
of Scottish Presbyterianism'. The Basis of Union also 
incorporates a preamble, questions and formua for use in 
ordination services. The preamble declares that 'The 
Church of Scotland holds as its subordinate standard the 
~estminster Confession of Faith, recognising liberty of 
opinion on such points of doctrine as do not enter into 
the substance of the Faith, and claiming the right, in 
dependence on the Holy Spirit, to formulate, interpret or 
modify its subordinate standards; always in agreement 
with the ~ord of God and the fundamental doctrine of the 
Christian faith contained in the said Confession, of which 
agreement the Church itself shall be sole judge'. The 
second question to ordinands asks: 'Do you believe the 
fundamental doctrines of the Christian faith contained in 
the/ 
313. 
the Confession of Faith of this Church?' Finally, the 
formula of subscription reads: 'I believe the fundamental 
doctrines of the Christian faith contained in the 
Confession of Faith of this Church. I acknowledge the 
Presbyterian government of this Church to be agreeable to 
the ~ord of God. and I promise I will submit thereto and 
concur therewith. I promise to observe the order of 
worship and the administration of all oublic ordinances 
as the same are or may be allowed in thi s - Church'. (53) 
This formula is signed by ministers and elders. 
The Articles Declaratory form part of the law of the Church. 
being appended to the Act of Union of 1929 and also pa rt of 
the law of the land, being annexed to the Church of Scotland 
Act of 1921. The state recognises the Church's freedom in 
matters soiritual but at the same time the Church's 
relationship to its creed is defined in a parliamentary 
statute. The Union of 1929 .reoresented a considerable 
achievement in that it marked an overcoming of many 
problems concerning difficult issues such as law and 
doctrine, freedom and identity, church a nd state. The 
problems were, however, overcome rather th a n solved. It 
might therefore have been anticioated th a t in the course of 
time the whole question of the Church's relationship to its 
doctrinal standards would be raise d once again. The comolaint 
had for long been that the Church possessed too little 
freedom in this regard. Would the day come when the exact 
opposite concern would be expressed, and a call be ma de for 
a clear statement of the faith so that all might know where 
the Church stood and effective standards of orthodoxy 
could be applied to all whom the church licensed to preach? 
Such a day did indeed come in the late nineteen-sixties 
and to the matters raised then we now turn our attention. 
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CHAPTE R 19 
The Confessional Controversy 1968-1978 
The Act of 1690 Ratifying the Confession of Faith and 
Settling the Presbyterian Church Government spoke of the 
Confession 'as the public and avowed Confession of this 
Church containing the sum and substance of the doctrine of 
the Reformed Churches'. (1) The Church of Scotland Act 
of 1921, in the second declaratory article states: 'The 
princioal subordinate standard of the Church of Scotland 
is the Westminster Confession of Faith aporoved by the 
General Assembly of 1647, containing the sum and substance 
of the Faith of the Reformed Church'. Article V declares: 
'This Church has the inherent right, free from interference 
by civil authority, but under the safeguards for deliberate 
action and legislation provided by the Church itself to 
frame or adopt its subordinate standards, to declare the 
sense in which it understands its Confession of Faith, to 
modify the form of expression therein or formulate other 
doctrinal statements, and to define the relation thereto 
of its office-bearers and members, but always in agreement 
with the Word of God and the fundamental doctrines of tne 
Christian Faith contained in the said Confession, of which 
agreement the Church shall be sole judge, and with due 
regard to liberty of opinion in points which do not enter 
into the substance of the faith,.(2) It was this 
'inherent right' which the Church exercised over the oeriod 
1968-74 when she sought to redefine her relationship to the 
Confession of Faith and to 'formulate other doctrinal 
statements'. 
During the nineteen-sixties there was an increasing concern 
being expressed that some ministers were using the liberty 
of opinion clause to put forward doctrines which caused 
confusion and uncertainty, and appeared to challenge the 
very basis of traditional faith. The questions raised by 
the 'Death of God' and 'Honest to God' debates were proving 
disturbing/ 
« 
317. 
disturbing to many of the faithful. The matter came before 
the General Assembly of 1968 in two ways. In the first 
place Professor J K S Reid successfully moved an 
addendum to the deliverances of the Panel on Doctrine. 
This instructed the Panel 'to give consideration to the 
place of the Westminster Confession of Faith as the 
subordinate standard of the Church's faith and to the 
reference to it in the Preamble and Questions used at 
Ordination, with a view to offering guidance to the 
Church,.(3) In speaking to this addendum, the orofessor 
referred to the Lord High Commissioner's (Lord Reith's) 
opening address in which he had reacted to the 
uncertainties of the age and had called on the Church to 
'believe your faith'. 'Let the Church affirm the eternal 
verities,' he urged. But what faith?, wondered 
Professor Reid. He recalled a case in Aberdeen presbytery 
(and indeed he was really raising this whole question now 
on behalf of that presbytery) where a presbyter had 
allegedly uttered doctrinal statements 'felt to be at 
variance with the standards of the Church' and yet it had 
proved extremely difficult to oinooint precisely what 
these standards were. 
Speaking in support of Professor Reid Dr Neville Davidson 
identified the problem in this way: ' A confession of 
faith, which does not completely reflect the theological 
thinking and Christian conviction of the Church which 
professes it, cannot be of the full use to the Church which 
it ought to be, and I think that is the position with the 
Westminster Confession of Faith at the moment,.(4) He 
went on to list three purposes of a confession of faith: 
(a) to safeguard sound doctrine; (b) for the instruction 
of catechumens; and (c) to serve as a declaration of what 
the Church believes. On all three counts, he held, the 
Westminster Confession failed to meet the needs of the 
present day. 
At the same time there was presented an Overture from 
Glasgow/ 
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Glasgow Presbytery. The aim of this was to make the 
Church's doctrinal statements more widely known. Soeaking 
to it the Rev H C Thomson pointed out that the Church's 
doctrine was set forth in the Confession and the Declaratory 
Articles, but these documents were not generally available. 
There was an admirable summary in the preamble to the 
ordination service, but inevitably opportunities for church 
members to hear this preamble were restricted. People were 
therefore becoming confused as to just what the faith of the 
Church was. Dr Andrew Herron also SPoke in support of this 
overture. He pointed out that extravagant statements 
attracted publicity and there was a feeling that the Church 
was powerless to deal with heresy because it was unable to 
define orthodoxy. The Overture called not for a 
restatement of the faith, but for a stating again of what 
is already the accepted standard of the Church.(5) The 
difference between the Glasgow overture and the Aberdeen 
addendum was simply that the former saw the need as being 
a publicity exercise, while the latter urged a theological 
enterprise. The Assembly accepted both proposals Rnd out 
of them emerged a statement of belief for popular use and 
the proposed amendments to the preamble and the declaratory 
articles. (6) 
We can note that unlike earlier agitations on this question 
where the demand was for greater freedom, here the 
complaint was that the freedom extended was too large. 
From being bound strictly to a Confession the Church was 
now committed only to an undefined sum and substance of 
the faith together with an enormous degree of liberty of 
opinion. The Panel on Doctrine in its report the 
following year agreed that the position was unsatisfactory 
on this very ground. The report indicated that the Panel 
had considered the possibility of drafting a new Confession 
of Faith altogether but had felt unable to undertake such a 
task without a specific instruction to that effect, and in 
any case 'it was doubtful whether such an attempt would be 
wise in this period of ecumenical change and theological 
ferment' • (7) 
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ferment'. (7) Accordingly the Panel proposed another 
radical option, namely that the Church should consider 
abandoning the concept of a subordinate standard altogether 
and that the preamble should be amended so as to incorporate 
a brief statement of fundamental doctrines~ and to exclude 
any reference to liberty of opinion. The formula would 
then open with the words, 'I believe the fundamental 
doctrines of the Christian Faith affirmed in this Preamble •••• 
The panel offered a draft new preamble~8) The section 
dealing with the Confession stated: 'The Church of Scotland, 
acknowledges and is guided by the Apostles' Creed and the 
Nicene Creed, and by the Scots Confession and the Westminster 
Confession of Faith as historic statements of the Church's 
abiding faith. Since no confessional statement can be 
final, the Church affirms its freedom, in dependence on 
the Holy Spirit, in the light of Holy Scripture, and 
within the fellowship of the whole Church of God, to formulate 
such other confessions as may from time to time be required t • 
Professor N H G Robinson underlined this last point with a 
fine quotation from P T Forsyth: 'We need a Creed which the 
Church holds, not a Creed which holds the Church'. (9) An 
attempt by the Rev George Philip to have the Assembly 
'remit to the Panel on Doctrine to formulate from the basis 
of the Westminster Confession a simple statement of belief 
for popular use' was rejected and the Assembly agreed to 
send the suggested new preamble to presbyteries for 
consideration and comment. 
The following year, 1970, the Panel reported the views of 
presbyteries. In order to ascertain these views a series 
of questions had been framed and the replies were as follows: 
( 1 ) Does the Presbytery feel that the Panel is right in 
suggesting that we ought to depart from the use of a 
subordinate standard? 30 out of 54 said Yes. 
(2) Does the Presbytery want a new Confession of Faith? 
18 out of 54 wanted either a new confession, or a 
revision/ 
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revision of the Westminster Confession. 
(3) Does the Presbytery agree with the Panel's short 
summary of fundamental doctrines? 36 out of 54 
indicated general approval. 
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(4) Has the Presbytery any suggestions for revising or 
suolementing the short summary of fundamental doctrines? 
Suggestions made included the use of . the Apostles' or 
Nicene Creeds, the incorooration of the first declaratory 
article and the use of the existing oreamble. (10) 
However, the matter at issue was not simoly doctrinal but 
legal, for there were constitutional imolications. The 
Panel had therefore taken the precaution of securing the 
Procurator's Opinion on the following question: 'Is it 
within the Dower of the General Assembly of the Church of 
Scotland:-
(1) to delete reference to the Westminster Confession of 
Faith as the principal subordinate standard of the 
Church in Article 11 of the Articles Declaratory, and 
to substitute therefor the wording from the suggested 
new preamble; 
(2) to delete reference to 'subordinate standards' in Article 
V of the Articles Declaratory; 
(3) to approve a new Preamble as set out last year? 
The Procurator's Opinion was summarised by the Panel as 
follows: 'Firstly, that the legal status of the Declaratory 
Articles makes it unnecessary for the Church to take into 
consideration the recognition of, or status accorded to, 
the Westminster Confession of Faith in earlier statutes or 
laws, such as, for example, the Treaty of Union. Secondly, 
that by Article IV the Church has the oower to declare the 
status to be accorded to the Westminster Confession of Faith. 
Thirdly, that Article V empowers the Church to declare the 
sense in which it understands the Confession. If the 
Church were to adopt the approach suggested by the Panel 
and/ 
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and to declare the westminster Confession of Faith to be a 
historic statement of the faith of the Reformed Church, and 
to associate with it the Scots Confession and the ancient 
Creeds, it would be acting consistently with the provisions 
of this Article. Fourthly, that there is nothing in the 
Articles which would make it necessary for the Church to 
subscribe for all time to subordinate standards. Fifthly, 
that the Articles empower the Church to approve a new 
Preamble. Sixthly, these changes, with "the exception of 
the approval of a new Preamble, would all be subject to the 
procedure provided for in Article VIII.,(11) 
The Panel in this same report to the 1970 General Assembly, 
drew attention to the tendency which had arisen from time 
to time in the past whereby a subordinate became in effect 
the supreme standard. 'In practice the Westminster 
Confession tended to oust Scripture as the supreme standard 
of the Church'. Presbyteries which had shown a reluctance 
to depart from subordinate standards altogether were 
thus urged to think again. The Panel ~lso pointed to the 
need 'to distinguish between the 'substance of the faith' 
and our expressions of faith in propositional forms; in 
other words we must distinguish between the Truth as it is 
in Jesus and our statements of that Truth'. The report 
continues: ' All our formulations are made in the light of 
Scripture but in such a way that they point beyond themselves 
to Jesus Christ. There is always the danger that we may 
identify our formulations of the Truth with the Truth. We 
think it important therefore to distinguish between 
Confessions of the Faith and Definitions of the Faith; the 
latter we believe to be beyond human power adequately to 
frame,.(12) The distinction is an important one and a 
helpful one. It recalls something of Calvin's statement, 
made in the different context of the presence of Christ in 
the Lord's Supper, but still applicable here: 'Though the 
mind is more powerful in thought than the tongue in 
expression, it too is overcome and overwhelmed by the 
magnitude of the subject. All that remains is to break 
forth/ 
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forth in admiration of the mystery, which it is plain that 
the mind is inadequate to comprehend and the tongue to 
express'. (13) The Panel's distinction is important if 
the Church is to be able to formulate doctrinal statements 
without falling into legalism. 
However, there was one area in which the Panel on Doctrine's 
proposals represented a major change and that was in the 
dropping of a 'liberty of opinion' clause. As we have 
noted the main concern lying behind this whole debate was 
a feeling that there was too much liberty of opinion, and 
whereas in the opening years of the century the Church had 
been concerned 'to enlarge rather than curtail any liberty 
heretofore enjoyed',(14) here the concern was quite the 
opposite. The intention quite simply was to move from a 
subordinate standard which contained undefined fundamentals 
of the faith with liberty of opinion on such matters as 
did not enter into these fundamentals, to a clear statement 
of these fundamental do~trines with regard to which there 
would be no liberty of opinion. 
This was a proposal which many found alarming. Did this 
mean that the statement of fundamental doctrines was to be 
unassailable so that even to question some aspect of it in 
the future would be to acquire the taint of heresy? There 
is in st Andrew's University an all male society called 
the Kate Kennedy Club. One of the rules of the club is 
that a member who even raises the question of admitting 
women incurs automatic expulsion. Was the new statement 
of fundamental doctrines to be given a similar 
constitutional safeguard? Moreover, such an approach 
betrays a fundamental inconsistency in the Panel's own 
thinking, for as we have already noted they stressed the 
distinction between Confessions of the Faith and Definitions 
of the Faith and clearly stated, 'the latter we believe to 
be beyond human power adequately to frame'. (15) Yet in 
producing a form of words giving expression to the 
fundamentals of the faith, and departing from the concept 
of liberty of opinion, the Panel seemed to be doing precisely 
what it declared to be beyond human power. 
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Not only was the departure from liberty of ooinion 8 radical, 
and, for many, a retrograde step, so also was the attempt 
to compile a list of unassailable fundamental doctrines. 
We have already noted the difficulties caused by such an 
enterprise in the protracted union talks between the Church 
of Scotland and the United Free Church, and the enterprise 
was one which was studiously avoided when the United 
Presbyterian Church and the Free Church drew up their 
Declaratory gcts in 1879 and 1892 respectively. Indeed 
both of these statements are specific on the question of 
liberty of opinion, and not just with regard to the 
Confession of Faith. The United Presbyterian Act, for 
example, allows liberty of opinion on the interpretation 
of the six days in the Mosaic account of creation. The 
final clause of the Act declares that it is for the Church 
to guard 'against the abuse of this liberty, to the injury 
of its unity and peace,.(16) The Free Church Act of 1892 
concludes in similar vein: 'That while diversity of opinion 
is recognised in this Church on such points in the Confession 
as do not enter into the substance of the Reformed Faith 
therein set forth, the Church retains full a uthority to 
determine, in any case which may arise, what points 
fall within this description, and thus to guard against any 
abuse of this liberty to the detriment of sound doctrine, 
or to the injury of her unity and Deace,.(17) Nor should 
it be thought that these Declaratory Acts conferred liberty 
of opinion. Rather they recognised it as already existing. 
The Act of 1879 talks specifically of liberty of opinion as 
being 'in accordance with the practice hitherto observed in 
this Church'. (18)Similarly the Act of 1892 speaks of liberty 
of opinion as already existing and declares that 'office-
bearers in subscribing the Confession' are not considered 
to be 'committed to any principles inconsistent with liberty 
of conscience and the right of orivate jUdgement,.(19) For 
the Panel to entertain the abolition of such liberty of 
opinion was a major deoarture from a position achieved 
after much pain and effort throughout the eighteenth and 
nineteenth/ 
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nineteenth centuries. 
A more general criticism of the Panel's proposals at this 
period concerns their neglect of the Declaratory Acts, 
especially as the Basis and Plan of Union numbers these 
among the 'leading documents setting forth the 
constitution, standards, rules and methods of the United 
Church,.(2D) Not only do these acts set out a positive 
theological position (as distinct from qualifying the 
Church's relationship to the ~estminster Confession), they 
also as we have noted, clearly set out the principle of 
liberty of opinion. Moreover, they also recognise that 
no doctrinal statement can cover every possible contingency. 
The Free Church Act of 1892 thus declares: 'the Church 
retains full authority to determine, in any case which may 
arise, what points fall within this description' (i.e. 
'the substance of the Reformed Faith'). (21) It is precisely 
this authority which the Church has exercised as cases of 
'second' baotism have arisen, and the fact that this is 
how the Church must inevitably proceed goes to the very 
heart of this whole study. Doctrine is set out partly in 
theological statements, and these can never be final. 
Doctrinal positions are also arrived at therefore through 
conciliar proceedings and if necessary the judicial methods 
of heresy trials. It could therefore have been pointed 
out to the representatives of the Presbytery of Aberdeen in 
1968 that the Church did possess authority to deal with 
cases as they arose and to determine what was and what was 
not fundamental to the faith. The Declaratory Act of 1892 
dealt with precisely this point. To respond to their 
concern, however, by undertaking what the Declaratory Act 
avoided and seeking actually to list the fundamentals of the 
faith, while at the same time removing liberty of ooinion 
~ was to turn back the clock and undo the work of centuries. 
Another aspect of the matter which was destined to play an 
important part in the proceedings was the legal one. It 
was apparent from the initial response of presbyteries that 
the Panel would have to make a convincing case for its proDosals. 
Only/ 
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Only 18 out of 54 presbyteries sought a new or revised 
Confession of Faith and only 30 out of 54 were happy with 
the dropping of the concept of subordinate standards. The 
National Church Association secured a legal opinion which 
ran counter to that of the procurator and counselled that 
the Panel's proposed amendments were at odds with the 
Confession of Faith Ratification Act of 1690, the Protestant 
Religion and Presbyterian Church Act of 1706, the Union with 
England Act of 1707 and the Church of Scotland Act of 1921.(22) 
The legal argument turned primarily on the interpretation of 
the last mentioned act, particularly with regard to the 
extent to which it set aside and repealed the earlier 
statutes. 
By 1971 the Church was showing an increasing sympathy with 
the Panel's proposals and the report to the General Assembly 
of that year reveals the following response to the various 
questions sent down: 
(1) Does the Presbytery/Kirk Session approve the dropping of 
the term 'subordinate standard'? 46 presbyteries were 
in favour and 12 against; 1,146 Kirk Sessions were in 
favour to 259 against. 
(2) Does the Presbytery/Kirk Session generally approve of 
the statement of fundamental doctrines contained in the 
draft preamble? 43 presbyteries were in favour and 13 
against; 1,219 Kirk Sessions were in favour and 175 
against. 
(3) Does the Presbytery/Kirk Session give general approval 
to the suggested rewording of Articles II and V of the 
of the Articles Declaratory? 41 presbyteries were in 
favour and 16 against; 1,098 Kirk Sessions approved and 
245 disapproved. (23) 
The report went on to state the problem of trying to 
reconcile diametrically opposed points of view: 'On the 
one hand a case can be made for courageously abandoning 
previously/ 
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previously hallowed language, and for resolutely seizing 
the opportunity to state the faith in freshly-minted terms. 
On the other hand there is an equally good case for 
acknowledging continuity with the past, and for preserving 
the traditional language through which the faith has been 
transmitted down the centuries. Another tension reflected 
in presbytery replies is between those whom we may call 
radical liberals, who feel that we have been far too 
authoritarian in our approach, and traditional conservatives, 
who feel we have been far too liberal. There are those 
who want a relaxation of restrictions; there are those who 
want a tightening of definitions. Some presbyteries ask for 
a fuller statement; others demand a far shorter and more 
trenchant summary'. (24) 
In light of various presbytery and kirk session observations 
the Panel amended the proposed new preamble. Many of these 
amendments were of a verbal or stylistic nature but one 
substantial concession was made, and that was the restoriation 
of the clause safeguarding 'liberty of opinion in points of 
doctrine which do not enter into the substance of the faith'. 
The Panel explained this as follows: 'Since the Panel was 
proposing that the Church should not have subordinate 
standards the clause about 'liberty of opinion' seemed to 
have lost its meaning. There has, however, been such a 
demand for explicit recognition that liberty of opinion has 
not been surrendered that the Panel now thinks that it 
should be retained in the revised form of Article V and 
of the new Preamble. Liberty of opinion is limited at 
present, as it has always been, and the Panel believes that 
the Church would not countenance the extension of it to those 
matters which are of the substance of the faith, and that 
such a measure would weaken greatly the place of Holy 
Scripture, subordinating both it and doctrinal statements 
to the private judgement of the individual. In the end 
this would be both a misunderstanding and a misuse of the 
great liberty which we have consequent upon our obedience 
to God'. (25) 
The/ 
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The revised preamble, questions and formula were sent again 
to presbyteries for comment. Of 55 sending in comments 
36 indicated approval and 8 disapproved, though formal 
approval or disapproval was not strictly being sought at 
this stage. Some presbyteries specifically regretted the 
restoration of the liberty of opinion clause. The preamble, 
questions and formula were finally adjusted and the amended 
declaratory articles were put in the form of an overture 
and prepared for transmission to presbyteries under the 
terms of Article VIII of the articles. This deals with 
the amendment of the articles and requires the 'consent of 
not less than two-thirds of the whole of the Presbyteries 
of the Chur~h, obtained in two immediate successive years'. 
In terms of this procedure the matter passed to th~ Committee 
for Classifying Returns to Overtures. In 1973 this committee 
reported that 43 presbyteries indicated approval and 18 
disapproval. The number of presbyters voting was 1807 
in favour and 705 against. Such comments as were sent up 
were 'mostly concerned with language and not with the 
substance of the proposals,.(26) The overture went down 
again for a second year and in 1974 the committee reported 
as follows: 49 presbyteries ( 2 ,05 2 presbyters) in favour; 
12 presbyteries (586 presbyters) against. In light of this 
the committee further reported that the requisite proportion 
of presbyteries had approved under Article VIII orocedures 
and recommended that the Assembly proceed to give effect to 
the desired change. What happened then is reported in the 
introduction to this thesis. After much discussion, 
including considerable legal argument recalling the Free 
Church case and raising questions of the Church's departure 
from its original principles it was eventually decided to 
depart from the matter until such time as a new statement 
of faith was produced. The vote was close: 238 voted for 
the proposed changes while 292 voted to 'depart from the 
matter until a new statement of faith is accepted by the 
General Assembly'. Work having already started on a 
statement of belief for popular use the Panel proposed to 
continue/ 
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continue with this, and the General Assembly of 1975 confirmed 
this intention.(27) ~ draft was presented to the Assembly 
of 1976 and was thereafter considered by presbyteries, but 
did not commend itself. It tended to fall between two 
stools, for some wanted a short dogmatic test of orthodoxy 
while others wanted a less formal apologetic such as first 
urged in the Glasgow Overture of 1968. Faced therefore with 
a seemingly impossible task the Panel sought and was 
granted in 1978 relief from this remit to the extent (a) of 
directing the attention of the Church to the first of the 
Declaratory Articles 'as an authoritative guide in any 
statement of Christian belief' and (b) ledving it to the 
panel 'to report to a future General Assembly with, if so 
advised, new proposals anent the definition of the Church's 
doctrinal standards'. There the matter rests for the 
present, though as an aid to continuing debate a volume of 
essays entitled 'The Westminster Confession in the Church 
Today' was published under the Panel's auspices in 1982. 
The doctrinal issue is one thing, and we have seen that 
throughout the centuries since the Scottish reformation 
doctrinal uniformity has never been achieved. The Scots 
Confession provided a basic manifesto for the Scottish 
protestants in 1560, but it was soon to be amplified and 
read in connection with other statements such as the 
Negative Confession of 1581. The early seventeenth century 
saw also the adoption of the Solemn League and Covenant and 
the National Covenant and finally in 1647 the Westminster 
Confession itself, though even this now apparently 
irremovable document was not adopted without reservations 
concerning the role and office of the civil magistrate. 
Throughout the remaining years of the seventeenth century 
both Scots and Westminster Confessions enjoyed the sanction 
of ecclesiastical and civil authority, though the former 
tended to be associated more with the episcopal party, the 
latter with the presbyterian. The Westminster Confession 
was the one adopted by Church and state alike as the basis 
of the revolution settlement, and it has held sway ever 
since./ 
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since. Right from the beginning, however, it was 
challenged by some and revered by others. The early 
eighteenth century saw the theological controversies over 
'The Marrow' and the heresy trials of Professor Simson. 
The later century saw the controversies over Alexander 
Ferguson and William McGill. (28) The nineteenth century 
also had its share of theological controversy with the 
trials of Macleod Campbell, Edward Irving, Fergus Ferguson, 
Robertson Smith and others. With such? history behind 
us how could we expect doctrinal uniformity in our own day? 
Perhaps the function of the Confession is to provide 
stability rather than uniformity - a measure of cargo to 
provide ballast for John Cairns' boat. However, the 
doctrinal issue is one thing; the legal question another; 
and while most oeoole would accept that the task of drawing 
up an approved statement of the fundamentals of the faith 
can be no easier today than it was sixty years ago, few 
would express themselves happy with the situation of the 
Church unable to alter its relation to the Confession 
without running the risks of another Free Church case. 
The legal argument as set forth principally by Francis Lyall 
and the National Church Association turns on various 
questions.(29) There is firstly the question of 
interpretation of the 1921 Church of Scotland Act. This 
states quite clearly that all statutes and laws affecting 
the Church of Scotland in matters soiritual shall be 
construed in conformity with the Declaratory Articles, and 
that in any question of interpretation the articles shall 
orevail. Other acts inconsistent with these are repealed 
and declared to be of no effect.(30) This would seem 
straightforward enough, but a mnrgin of doubt arises in 
that the Act of Security of 1706 which was incorporated 
into the Act of Union provides for certain religious 
arrangements to be unalterable. This then raises the whole 
question of the sovereignty of oarliament and the right of 
one parliament to bind its successors in all time coming. 
Lyall ooints out that there is an argument that the 
terms/ 
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terms of the Act of Union do set a limit on the powers of 
the newly constituted United Kingdom Parliament to the 
extent that any repeal of the unalterable clauses (some 
have in fact been altered such as the requirement that all 
university professors subscribe the Confession) must be 
carried out with the consent of the whole Church. Failing 
this the Act of Union could be held to overrule the Church 
of Scotland Act, 1921. I myself am not convinced of this 
on the grounds that what the Act of Security actually says 
is that 'the true Protestant religion contained in the 
above-mentioned Confession of Faith •••• shall remain and 
continue unalterable,.(31) This is not to say that the 
historical document of the Confession must forever remain 
the principal subordinate standard of the Church. The 
point about consent of the whole Church is also rather 
difficult to understand. Does that mean that one 
dissentient member could veto a proposed change. In the 
Free Church case the Court of Session rejected an argument 
that the 1900 union should have had the unanimous vote of 
the General Assembly of the Free Church, and the argument 
was not taken up at the appeal stage. The procedure for 
amending the declaratory articles is such as to ensure that 
any change has considerable support, for in two ways that 
procedure goes beyond even the Barrier Act. It requires a 
two-thirds majority and not a simple majority of presbyteries, 
~nd it requires this in two successive years. Ploreover, 
if such support is not given the matter may not be raised 
again for at least five years. To suggest that the Church 
should go beyond these considerable safeguards is to go 
beyond a proper obligation to respect and protect minorities 
and would in fact be tantamount to allowing a minority to 
r~le the majority. 
Another potential source of legal difficulty in the 
declaratory articles concerns the Church's right of 
interpretation. The Church is permitted to make variations 
in its doctrinal standards so long as the result is 
consistent with the provisions of Article 1, 'adherence to 
which,/ 
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which, as interpreted by the Church, is essential to its 
continuity and corporate life,.(32) Bu t i s this power of 
interpretation unchallengeable? Dealing with this very 
point the Solicitor General, speaking in the House of 
Commons when the Church of Scotland Bill was going through 
said: 'My legal ooinion has been asked whether that means 
that the Church as a Free Church has a power of 
interpretation. In law, if my ooinion were asked, I think 
there must be a limit. It must at least be 'interpretation', 
and in the long run, of course, you have to have recourse 
to judicial interpretation. Provided that the Church 
loyally and bona fide interorets its standards as there 
set forth, it has the right to determine that standard. 
That right is only limited by the right of the judiciary, 
where there has been mis-interpretation or absence of 
interpretation, to control,.(33 ) Taken together with 
Section 3 of the Church of Scotland Act this does leave 
open the possibility of the civil courts reviewing the 
Church's interpretation. That section says: 'Subject to 
the recognition of the matters dealt with in the Declaratory 
Articles as matters spiritual, nothing in this Act contained 
sh a ll affect or prejudice the jurisdiction of the civil 
courts in relation to any matter of a civil nature,.(34) 
Suppose therefore that a minister felt that a new doctrin a l 
stance adopted by the Church was such th a t he could no 
longer remain a minister, could he raise a civil action 
oleading that the Church had not in fact interpreted 
correctly in holding the new position to be consistent with 
the provisions of article 1, and had thus deprived him of 
his living? Could 
congregation take a 
~hatever the outcome 
a congregation or a section of a 
similar stand with regard to its property? 
it is difficult to see how, if faced 
with such pleadings, that the courts could fail to become 
involved. In i938 , in the case of Ballantyre v Presbytery 
of ~ igtown (the Kirkmabreck case) a congregation's right to 
call a minister wa s taken to the Court of Session, the 
argument being th a t the right in question was a civil one 
under the terms of the 1874 Pa tron a ge Act. The Court took 
the/ 
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the view that the purpose of the 1921 Church of Scotland 
Act was 'to declare the right of the Church to self-
government in all that concerned its own life and activity,,(35) 
and dismissed the action. Nevertheless the court clearly 
presumed a right to be involved, even if only to the extent 
of considering whether the case was relevant. How much 
more would it be involved if the case turned on adherence 
to the doctrinal provisions of article 1. Could the 
judges avoid grappling with issues of theology? Another 
area of civil right concerned the decision of the General 
Assembly of 1972 to impose compulsory retirement for 
ministers at age 70, in olace of the previous 'ad vitam aut 
culpam' arrangements for ministers inducted to charges after 
that date. I was ordained and inducted to my first charge 
in 1971. Had I remained there I would have remained on an 
'ad vitam aut culpam' basis. 
in 1977 I forfeited these. 
By moving to another charge 
Would I have had a case 
concerning civil benefits and earning capacity under the 
1921 Act? At the very least, were the question to be 
raised, it would be for the civil courts rather than the 
ecclesiastical ones to determine whether or not there was a 
prima facie case to try. Similar questions arise with 
regard to the whole arna of a minister's security of tenure 
and a congregation's right of call. 
Another intriguing argument put forward by the National 
Church Association as expressed in its legal opinion, was 
that the changes proposed in 1974 would alter the Church 
from a Confessional to a Credal Church.(36) We noted this 
distinction in the previous chapter(37) in connection with 
A W Wotherspoon's insistence that there be a credal 
statement incorporated into the Declaratory Articles. He 
pointed out the distinction between a Confession and a 
• Creed, saying that in the confession there is embodied the 
creed which is - the unalterable basis of all doctrine. A 
confession is a deduction from the creed to serve the needs 
of the day. As such the Church must have the power to 
alter her confession, but cannot have the power to alter 
thel 
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the ' creed. Against this Dr Mair protested that the ancient 
creeds were subject to a process o f develooment and 
variation. Wotherspoon's paint, though, appears to have 
had mare to do with an indefinable and ineffable care of 
truth rather than with a specific farm of wards, no matter 
how ancient. A similar paint was made in 1907 by Rev James 
Murray of Kilmacolm, writing in the Glasgow Herald series 
of articles an Creed Revision. He painted aut that the 
Confession is nat the Creed of the Chureh, though it 
contains that creed, vaguely referred to as the sum and 
substance of the faith. He went an: 'But in what this 
sum and substance consists the Church has never sought to 
define. 50 the creed has been left in the clouds, only to 
take partial shape through decisions of the supreme court 
in cases of heresy which may came before it. We know that 
the creed is hidden somewhere in the Confession, but where 
or what it is can, in the meantime, be certainly known to 
no man'. (3B) ( A similar paint applies today, as we have 
observed, namely that it is only as cases arise, for example 
'second' baptism that the doctrine of baptism once only 
comes to be regarded asa fundamental of the faith). 
Wotherspoon's brother, H J Wotherspoon deals with the 
question in his Macleod Memorial Lecture 1905 entitled 
'Creed and Confession'. There he contrasts the creeds 
which contain primary beliefs which belong to the whole 
church with confessions which belong to particular 
denominations and deal with secondary matters as well as 
primary ones. This being the case creeds unite churches 
while confessions show the differences between them. 
Creeds are catholic and universal while confessions are 
local and particular; creeds are brief, confessions are 
lengthy. (39) 
9 I wrote to Professor Lyall an the subject and his reDly 
takes Wotherspoon's paint further, pointing aut that the 
need for confessions arose because the simplicity of the 
creeds was nat adequate. At first the creeds represented 
a common understanding in cammon words, but this gradually 
ceased/ 
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ceased to be so. A time such as the reformation made it 
necessary for fuller and more detailed statements of 
doctrine to be made, and of course a multiplicity of these 
were produced, setting forth reformed doctrine, both 
positively and negatively - we believe a, b, c, - we do 
not believe x, y, z. In so far as the Westminster 
Confession of Faith is built into the constitution of the 
Church of Scotland we have a doctrinal standard of this 
precise type. Such clarity would be forfeited by 
relegating the Confession to 'historic document' status 
and placing greater emphasis on the creeds. The Panel on 
Doctrine's proposals would have had just this effect, and 
as such would have changed the church from a confessional 
to a credal one. A lingusitic variation of this argument 
is developed by Rev James Philip in an article in 'The 
Westminster Confession in the Church Today,.(40) He 
distinguishes between a confessional and a confessing 
church. He explains the distinction with reference to a 
definition of it in The Americal Presbyterian Journal 
(Volume XXXV No 4, p10): ' A confessional Church is known 
by the confession (and constitution) to which it binds 
itself, and by which it limits, measures, includes and 
excludes. It has standards, and its programme, preaching 
and teaching are (at least theoretically) expected to 
conform to its standards ••••• A confessing Church, on 
the other hand, declares its beliefs but is not bound by 
a specific creed'. 
Certainly this was the position envisaged in 1974 and 
approved by the great majority of presbyteries, though 
whether it is correct to · say that ministers would not have 
been bound by a specific creed is open to question. A 
clear catalogue of fundamental doctrines was declared to be 
'of the sUbstance of the f a ith'. In other words, with 
regard to these there could be no liberty of opinion. 
Belief in these doctrines would have been affirmed both in 
response to Question 3 and by subscription of the formula. 
Yet, at the same time, after pressure from presbyteries 
the/ 
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the Panel saw fit to restore the liberty of opinion clause 
on doctrines of a non-fundamental nature. 
The hymn, 'Take my life, and let it be consecrated Lord to 
thee' has a phrase which seems apt in this context: 'rirmly 
bound, forever free'. The paradox is one which is at the 
heart of faith. Augustine prayed: 'in thy service may we 
find perfect freedom'. C Calvin said: 'Human laws, whether 
made by the magistrates, or by the Church are necessary to 
be observed (I speak of such as are just and good) but do 
not therefore in themselves bind the conscience, because 
tho whole necessity for observing them respects the general 
end, and not in the things commanded,.(41) The end which 
the Confession sought to serve as a doctrinal statement 
and as a part of the Church's constitution was the health 
of the Church itself. As in previous generations there 
are those today who believe that it still serves this 
function, and that the Church's ills are due not to the 
Confession but to a failure to use and apply the Confession 
seriously. On the other hand there are those who would 
have a Confession of raith for today which a child could 
understand such as 'Jesus is Lord'; there are those who 
would have a contemporary articulation of theological 
principles such as the Panel on Doctrine presented in 1974. 
At present the Church is pausing in the business of 
confessional controversy, though recent second baptism 
cases have shown up the difficulties which the Church still 
faces in determining and applying standards. What the 
Church wants and what it requires is not asserted with any 
great orecision or unanimity; but one thing is sure; the 
age of confessional controversy is not over. 
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CHAPTER 20 
Conclusion 
This study had its starting point in the debate over the 
Westminster Confession of Faith in the General Assembly of 
1974 when important points were raised of a legal, as 
distinct from a doctrinal nature. The whole question of 
the place and function of Law in the Church is a significant 
one, but in this thesis I have concentrated on one aspect 
of the question, namely the inter-relationship of law and 
doctrine with particular reference to Confessions of Faith, 
for once faith is thus exoressed and approved, ecclesiastically 
and politically the relevant document becomes not just a 
theological statement but part of the Church's constitution. 
Where you have a statement of doctrine you have theologians; 
but once that statement has a constitutional status you have 
lawyers to keep them company. Thus it has been,and thus it 
still is, that when questions of change arise, alongside the 
question of what is theologically sound will inevitably be 
set the question of what is legally comoetent. Two areas 
where this ha s happened time and again concern church 
fragmentation and reunion - as in the old and new light 
controversies, and in the 1900 union of the Free and United 
Presbyterian Churches, both of which were oroductive of much 
litigation. The other area of change concerns attempts at 
theological restatement as in cases such as Macleod Campbell, 
Fergus Ferguson and Robertson Smith, where the whole oanooly 
of law with 'libels' and 'trials' is brought to bear on the 
heretic. 
The question, 'What is the Church?' is, as far as the Church 
of Scotland is concerned, a legal as well as a theological 
question. At one level the Church of Scotland is the 
living organism which carries on its business in congregations, 
oarishes, church courts and committees. At another level 
the Church of Scotland is as set out in the Church of 
Scotland Act, 1921 with its annexed Articles Declaratory 
off 
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of the Constitution of the Church of Scotland in ~a tters 
Spiritual. ~hat is common to both accounts is th e Church's 
Confession of raith, for it is lived in the former and 
enshrined in the latter. The Confession is exoressed 
theologically in the whole life and witness of the Church; 
it is expressed legally in Acts of Parliament and General 
Il. ssembly. 
We noted how in the early church creeds and confessions 
served a variety of functions, as they did in the Church mf 
the Reformation. In this study we have observed four 
functions for such statements of faith: 
(1) to serve as personal professions of faith; 
( 2) to serve as corporate expressions of what the Church 
believes 
-
i. e. as ecclesiastical manifestos; 
(3) to serve as tests of orthodoxy against which the latest 
suspected heresy can be measured; 
(4) to express the identity of the Church to the extent that 
once the Church has moved from its position as set out 
doctrina lly in the Confession it can no longer claim 
legally to be the Church and to exercise the civil rights 
and privileges of the church. 
Our difficulties with the ~estminster Confession have arisen 
because we have, at different stnges, expected it to serve 
any and all of these functions. In the beginning it was 
subscribed as 8 personal profession of faith, a situation 
which continued in the Church of Scotland until 1910. It 
still serves the three latter functions, though the corpora te 
identity of the Church is now more soecifically bound up with 
the first of the declaratory articles. With reg a rd to the 
distinction between (1) and (2) the point was particularly 
made by the Presbytery of st Andrews, as we have noted, when, 
commenting on the 1974 proposals, it pointed out that the 
personal profession of members and office-bearers c a nnot be 
expected to conform exactly to the official statements of 
the Church in all points. (1) So we have moved to a position 
where this distinction is made clear, and liberty of ooinion 
and conscience are safeguarded. 
private/ 
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private judgement of the individual over against the courts 
of the church was particularly contested, though on 
ecclesiastical rather than theological grounds, by Thomas 
Gillespie and the Relief Church. 
The Confession as part of the constitution of the Church 
is thus built into the very framework and structure of the 
Church - doctrinal and legal. We have noticed two aspects 
of the law which have had to do particularly with the 
Church - the law of trusts and the law of contract. Various 
cases which we noted demonstrated that in any conflict which 
brings the Church before the civil courts - most usually 
cases to do with property rights - the question will be 
resolved in accordance with the principle laid down by Lord 
Eldon in 1813, namely the original principles test. If 
even an overwhelming majority are held to have departed from 
something held to be fundamental to the Church they forfeit 
their rights to hold church property. Such could be the 
consequence, it is argued by Professor Lyall, were the Church 
to depart from the Westminster Confession as a subordinate 
standard. The trust would have been broken. Against this, 
it has to be pointed out of course, that, again as we have 
noted, the constitution of the Church now specifically 
incorDorates a power of change. Professor Lyall's Doint 
would be that while acknowledging such a power's existence 
it did not extend as far as envisaged in 1974. The fact 
that the Church departed from the matter prevented that very 
question from being tried in a court of law, but the 
opportunity may return at some point in the future. 
The law of contract also applies to the extent that a 
minister on being ordained is brought into a contractual 
relationship with the Church on the basis of a particular 
doctrinal system. If he departs from it the Church may 
discipline him. But what if the Church departs from it? 
Could he claim that the contract had been broken unilaterally? 
Again the Church's Dower of interpretation of its own 
constitution would be the critical ouestion. Had the Church 
interpreted/ 
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interpreted correctly? That is both a theological issue 
and a legal question under the Act of 1921. Once again 
the decision in 1974 effectively prevented this question 
from being tried, but it may arise again when the Church 
returns to consider the place of the Confession within the 
Constitution. 
The Confession also, we have seen, was at the heart of the 
upheavals of the eighteenth century in orecisely the same 
kind of way. When Ebenezer Erskine and his followers 
seceded in 1733 it was the better to maintain the doctrine 
of the Confession. When they further split in 1747 over 
the Burgess Oath and again in 1799 and 1806 over the 'new 
light' it was once more the teaching and interpretation of 
the Confession which was fundamental. And through all the 
divisions each section claimed to be the true heirs of the 
Reformation and the Revolution, splitting hairs so fine that 
even the learned judges of the Court of Session and the House 
of Lords could not see what the essential differences were. 
The Relief Church men were a milder breed, but again they 
took their stand on the Confession, repudiating alike the 
erastianism of the establishment and the oersecuting 
orinciples of the seceders. The Confession too was a key 
element in the early nineteenth century controversies on 
the voluntary question. The Confession called on the 
magistrate to support the Church, but did that necessarily 
mean establishment, endowment and patronage? Moreover, 
were a church body to shift its ground over a period of 
years from the establishment to the voluntary princiole would 
this constitute a threat to its property rights? The Court 
of Session in the Camobeltown case inclined to the view that 
the Relief Church had never held the princiole of religious 
establishments, but even if it had the change to voluntaryism 
would not have been of such a magnitude to lead to the 
forfeiture of civil rights. So the Rev James Smith might 
enter the establishment, but he could not take his church 
building with him. In the Free Church case, however, while 
the Court of Session consistently held to the view that a 
departure/ 
342. 
departure from the establishment principle (which they did 
acknowledge here) was not material, the House of Lords 
disagreed, holding that it was fundamental, and consequently 
awarded the property used by an overwhelming majority to a 
tiny minority who were quite unable to use it. The law was 
at odds with justice and, as we have seen, parliament had 
to intervene in the interests of equity. 
The settlement of 1929 resulted in a Church which possesses 
spiritual independence and a freedom to change built in, 
with safeguards, to its constitution. That constitution 
is a document of church law and also a document of civil 
law, and the Confession of Faith is still part of it. It 
thus possesses a significance which is both legal and 
doctrinal. If we are to live with this, then it will be 
helpful if we see the Confession, and indeed all church 
laws and constitutions as indicative rather than imperative, 
that is as statements of what the Church is, does and 
believes, rather than as statements of what the Church must 
be, must do and must believe. The law must be subordinate 
to the Gospel. In all our consideration of changing 
attitudes to the Confession one of the most revealing end 
one which is still of great value for today is that set out 
in 1804 in the revised Testimony of the Anti-burgher 
seceders: 'That in our adherence to (the Westminster 
standards), we are not to be viewed as adopting a rule of 
faith distinct from the Holy Scriptures. Though we 
acknowledge these as subordinate standards, they are notat all 
the rule of what we are bound to believe, but a public 
declaration of what we do believe'. They went on to declare 
also: 'That, as no human composure, however excellent and 
well expressed, can be supposed to contain a full and 
comprehensive view of divine truth; so, by this adherence, 
we are not precluded from embracing, upon due deliberation, 
any further light which may afterward arise from the word 
of God, about any article of divine truth,.(2) Unless we 
adhere to this line the choice will be to see the Confession 
either/ 
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either as a strait-jacket or as a stumbling block. 
In the introductory chapter we noted the main soeeches 
by Professor Lyall and the Procurator, C Kemp Davidson in 
the General Assembly of 1974. The issue between them is 
unresolved from the judicial point of view so that some 
will still share Professor Lyall's concern while others, 
will tend like the Procurator to discount it. The evidence 
of this study would tend to support the Procurator's view. 
The constitutional arrangements of 1929 recognise that the 
Church, subject to proper procedures possesses a considerable 
degree of freedom, albeit subject to the requirement to 
adhere doctrinally to the provisions of the first of the 
Declaratory Articles. The Procurator referred in the 
debate to the meaning of these articles as 'extremely 
elusive'. Thus he gave his ooinion with caution, n?mely: 
'I cannot guarantee that if the motion is passed tonight, 
the Church will be safe from action in the civil courts 
based upon the type of argument which was oressed in the 
Free Church case, eventually to success. I would personally 
tend to discount the prospect of such actions succeeding, 
but I cannot say that they would have no chance at all'. (3) 
Arguably the change in status envisaged for the Westminster 
Confession in 1974 was more in the nature of gr a dual 
development within the Church's oroper sphere th a n a radical 
change in the doctrine of the Church, akin to an embracing 
of Islam. However, until such time as Professor Lyall's 
ooint were to be pressed to a judici a l conclusion (and for 
the present there is no need, the status quo having been 
maintained in 1974) this remains a ma tter of opinion. 
For the present there is continuing uncert?inty as to the 
Church's determination, if not as to its power (though 
that still is challenged) to move from the status qUO, and 
at time of writing we still await the new statement of 
faith which, in accordance with the 1974 decision would 
enable the Church to return to the matter. The Gener a l 
Assembly of 1982 received a reoort from the Panel on 
Doctrinel 
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Doctrine noting the publication o f a set of essays under 
the title, 'The westminster Confession in the Cnurch 
Today'. The Assembly also resolved to send down for the 
information of presbyteries a study guide orepared by the 
Panel, and urged presbyteries to hold special meetings or 
day conferences on the matter and report the outcome of 
their deliberations to the Panel by 31st March 1983. 
Meanwhile the Panel itself is under instruction 'to prepare 
a list of questions designed to clarify what the Westminster 
Confession says on these doctrines which the Panel consider 
to be the substance of the faith'. (4) 
The debate therefore continues. At present there is 
uncertainty as to what decisions the Church will eventually 
take with regard to the status of the Confession. One 
thing, however, is certain, that as the debate develops it 
will continue to attract much attention from theologians 
and from lawyers. 
Footnotes - Chapter 20 - Conclusion 
( 1 ) 
(2) 
( 3) 
(4) 
General Assembly Reports, 1974, p560 
See pp153-154 supra 
5ee Chapter 1 above. Minutes, General Assembly, 
1974, p183 ff 
General Assembly Reports, 1982,pp143-144 
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Apnendix 1 
Act of the General Assembly Approving the Confession of 
Faith, 27th August 1647 
A Confession of Faith for the Kirks of God in the three 
kingdoms, being the chiefest part of that uniformity in 
religion, which, by the Solemn League and Covenant, we 
3 46. 
are bound to endeavour: And there being ~ccordingly a 
Confession of Faith agreed upon by the Assembly of Divines 
sitting at Westminster, with the assistance of Commissioners 
from the Kirk of Scotland; which Confession was sent from 
our Commissioners at London to the Commissioners of the 
Kirk met at Edinburgh in January last, and hath been in 
this Assembly twice publicly read over, examined, and 
considered; copies thereof being also printed, that it 
might be particularly perused by all the members of this 
Assembly, unto whom frequent intimation was publicly made, 
to put in their doubts and objections, if they had any: 
And the said Confession being, upon due examination thereof, 
found by the Assembly to be most agreeable to the Word of 
God, and in nothing contrary to the received doctrine, 
worship, discipline. and government of this Kirk: And, 
lastly, It being so necessary, and so much longed for, that 
the said Confession be, with all possible diligence and 
expedition, approved and established in both kingdoms, as 
a principal part of the intended uniformity in religion, 
and as a special means for the more effectual suporessing 
of the many dangerous errors and heresies of these times; 
the General Assembly doth therefore, after mature 
deliberation, agree unto, and aporove the said Confession. 
as to the truth of the matter (judging it to be most 
orthodox, and grounded upon the Word of God); a nd a lso, as 
to the point of uniformity, agreeing for our part, that i t 
be a common Confession of Faith for the three kingdoms. 
The Assembly doth also bless the Lord, and thankfully 
acknowledge His great mercy, in that so excellent a 
Confession of Faith is prepared, and thus far agreed upon 
in both kingdoms; which we look upon as a great strengthening 
of the true Reformed religion against the common enemies 
thereof. But, lest our intention and meaning be in some 
particulars misunderstood, it is hereby expressly declared 
and provided, That the not mentioning in this Confession 
the several sorts of ecclesiastical officers and assemblies. 
shall be no prejudice to the truth of Christ in these 
particulars, to be expressed fully in the Directory of 
Government. It is further declared, That the Assembly 
understandeth some parts of the second article of the 
thirty-one chapter only of kirks not settled, or constituted 
in point of government: And that although, in such kirks, 
a synod of ministers, and other fit persons, may be called 
by/ 
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by the magistrate's authority and nomin a tion, without 
any other call, to consult and advise with about ma tters 
of religion; and although, likewise, the minister s of 
Christ, without delegation from their churches, ma y of 
themselves, and by virtue of their office, meet together 
synodically in such kirks not yet constituted, yet neither 
of these ought to be done in kirks constituted an d settled; 
it being always free to the magistrate to advise with 
synods of ministers and ruling elders, meeting upon 
delegation from their churches, either ordinarily, or, 
being indicted by his authority, occasionally, and 
pro re nata; it being also free to assembly together 
synodically, as well pro re nata as at the ordinary times, 
upon delegation from the churches, by the intrinsical 
power received from Christ, as often as it is necessary 
for the good of the Church so to assemble, in case the 
magistrate, to the detriment of the Church, withhold or 
deny his consent; the necessity of occasional assemblies 
being first remonstrate unto him by humble supplicRtion. 
Appendix 2 
Extract from ' Act Ra tifying the Confession of FRit h a nd · 
Settling th e Presbyteri a n Church Government ( Act 1698 .c.5) 
Our sovereign lord and l a dy, the king and queen's 
majesties, and three Est a tes of Parli ament, •..•• by these 
presents ratifie a nd esta blish the Confession o f Fa ith, now 
read in their presence, and voted and approven by t hem, as 
the public and avowed Conf~ssion of this Church, containing 
the sum an d substance of the doctrine of the Reformed 
Churches (which Confession of Faith is subjoyned to this 
present Act ) ........ . 
Apoendix 3 
Extract fro m ' Act for Settling the Quiet and Peac e o f the 
Church ( Ac t 169 3 , c. 22 ) 
Our sovereign lord and lady, the king and queen's ma jesties, 
with advice and consent of the Est a tes of Parliament, 
ratifie, approve, and perpetually confirm the fifth Act of 
the second session of this current Parliament, intituled, 
Act ratifying the Confession of Faith, and settling 
Presbyterian Church government, in the whole heads, 
articles, and clauses thereof; and do further statute and 
ordain, that no person be admitted or continued for hereafter 
to be a minister or preacher within this Church, unless that 
he, having first taken and subscribed the oath of a lledgiance, 
and subscribed the assurance in manner appointed by a nother 
Act of this present session of Parliament made therea nent, 
do also subscribe the Confession of Fa ith, ratifie d in the 
foresaid/ 
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foresaid fifth Act of the second session of this Parliament, 
declaring the same to be the confession of his faith, and 
that he ownes the doctrine therein contained to be the true 
doctrine which he will constantly adhere to; as likewise, 
that he ownes and acknowledges Presbyterian Church 
government, as settled by the foresaid fifth Act of the 
second session of this Parliament, to be the only government 
of this Church, and that he will submit thereto, and concur 
therewith, and never endeavour, directly or indirectly, the 
prejudice or subversion thereof. And their majesties, 
with advice and consent foresaid, statute" and ordain that 
uniformity of worship, and of the administration of all 
public ordinances within this Church be observed by all the 
saids ministers and preachers,~s the samen are at present 
performed and allowed therein, or shall be hereafter declared 
by the authority of the same, and that no minister or 
preacher be admitted or continued for hereafter, unless that 
he subscribe to observe, and do actually observe, the 
foresaid uniformity •.•••••• 
Apoendix 4 
Questions and Opinions concernino the Formul a . Church 
of Scotland, 1899 
( 1 ) 
( 2 ) 
(3) 
Have the provisions of the Act of Parliament 1693 c.38, 
in regard to the subscription of the Confession of Faith 
and relative declaration by persons admitted to be 
ministers or oreachers within the Church, been abrogated 
by subsequent legislation or in any other way, or are 
the said provisions still binding on the Church? 
Would it be competent - having regard to the terms of 
the Act 1690, e .7, and (a) on the assumption that the 
provisions of 1693, c.38, referred to in query 1, are 
still in force, or (b) on the opposite assumption - for 
the General As sembly, with consent of the presbyteries 
of the Church, to enact a formula for ministers in these 
or similar terms: 'I, ~ .B., a pprove of the above 
Confession of Faith, ratified by law in the year 1690, 
as the public and avowed Confession of this Church, and 
I declare the same to be the Confession of my faith, 
as containing the sum and substance of the doctrine of 
the Reformed Churches, and I own the doctrine therein 
contained' (or, alternatively, with the words '50 far 
as it contains such sum and substance' substituted 
for the words 'therein contained') 'to be the true 
doctrine which I shall constantly adhere to'? 
Can the Church lawfully imoose upon persons entering 
her ministry a more stringent formula than is warranted 
by the Act of Pa rliament of 1693? E.g. Could she 
lawfully/ 
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(3) Contd. 
lawfully revive the formula prescribed by the Assembly 
in 1711? 
Ooinion 
(1) We are of the opinion that the provisions of the Act 
1693, c.38, with regard to the subscription of the 
Confession of Faith and the relative declaration, have 
not been abrogated, and are still binding on the Church. 
We see nothing in the Act itself to indicate that it 
was intended to be simply a temporary measure, though 
some of its provisions were specially applicable to 
ministers then possessing churches but not yet admitted 
to the exercise of Church government. In these 
circumstances, we do not think that the subsequent 
statute of 1695 could operate as a repeal of the 
religious tests imposed in 1693, unless it did so 
expressly (as to which there is no question), or unless 
its provisions were necessarily inconsistent with the 
imposition of such tests. 
(Counsel go on to give reasons against either suggestion.) 
(2) (a) On the assumption that the provisions of the Act 
of 1693 are still in force, it would not, in our opinion, 
be competent for the General Assembly to enact a formula 
for ministers in either of the alternative forms 
suggested. (b) On the opposite assumption, we are of 
ooinion that either of the suggested forms would be 
competent; but we are further of opinion that both of 
them are open to the objection of being ambiguous in 
material points. 
(3) We are of opinion that the Church could not lawfully 
impose a more stringent formula than is warranted by 
the Act of 1693. We further think that the formula 
prescribed in 1711 was more stringent than the statute 
warranted, and could not be lawfully revived. 
The Opinion of 
A Asher 
John Rankine 
A H B Constable 
Edinburgh, 28th March 1900. 
Appendix 5 
Ooinion secured by the Na tional Church Association 
The Westminster Confession of Faith Today 
The Legal Position 
The/ 
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The Church of Scotland is a confessional, as distinct from 
credal, Church, and the proposal of the Panel on Doctrine, 
to replace the Westminster Confession by the Creeds, is 
contrary to law, for the following reasons -
(1) The proposal is contrary to the express enactments of 
the Parliaments of Scotland and the United Kingdom, which 
recognise and establish the Westminster Confession as the 
Confession of the Church of Scotland, these enactments 
being as follows -
(a) The Confession of Faith Ratification Act, 1690; 
(b) The Protestant Religion and Presbyterian Church 
Act, 1706; 
(c) The Union with England Act, 1707; and 
(d) The Church of Scotland Act 1921, and Declaratory 
Articles scheduled thereto. 
(2) The Panel's proposal contravenes also the contractual 
Basis of Union on which the then Church of Scotland and the 
United Free Church united in 1929, and which expressly 
recognises the Westminster Confession, and does not refer 
to any Creed. 
(3) The Panel's statement as to the place of Scripture 
contravenes Declaratory Article I, which provides that the 
Church of Scotland received the Word of God which is 
contained in the Scriptures of the Old and New Testaments 
as this supreme rule of faith and life. 
(4) The Panel's proposed demotion of the Westminster 
Confession from being the principal subordinate standard 
of the Church is contrary to Article II. 
(5) The Panel's proposals concerning the Scriptures and the 
Confession, and their introduction of the Creeds, involve 
a fundamental change in the identity of the Church, 
expressly preserved by Articles III, VII and VIII. 
Incidentally, this question of the legality of altering the 
Confessional Church to a Credal Church has not been put to 
the Procurator, whose opinion, sent down to Presbyteries 
and Sessions with the Panel's 1970 proposals was given, 
not on these proposals, but on the more limited proposals 
of 1969. 
(6) The Preamble, Questions and Formula, 'though adding 
nothing to the material of the Church's constitution, are 
of the highest importance with reference thereto, because 
in a measure they summarise the main elements of that 
constitution (Cox edn. 5 p.5). It follows therefore, that 
they must fall within the terms of the Articles and 
Confession. The Panel's proposed Preamble, Questions and 
Formula/ 
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(6 ) Contd. 
Formula do not do so, and are accordingly incompetent. 
(7) The Articles cannot be modified or added to by any 
redrafting of Preamble, Questions Bnd Formula, but only by 
the procedure laid down in Article VIII, i.e. on Bpproval 
by Presbyteries on a reference under the Barrier Act on 
three distinct occasions. 
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